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Abstract
Rationing of lifesaving resources in pandemics is likely to be an increasingly relevant
issue. While the broad legal and ethical implications of pandemic preparedness have been
explored at length, little attention has been paid to the legal issues associated with rationing.
This thesis seeks to analyze the potential for administrative and private law challenges to
governments’ rationing of vaccines, ventilators and antivirals.
The wide variety of statutory authorities, and their associated conditions and
discretionary limitations, that governments may rely on for mandating rationing protocols,
makes them susceptible to administrative law challenges on the grounds of errors of
jurisdiction. An analysis of the tort liability of governments, hospitals and physicians
suggests that negligence suits will likely not be successful due to a lack of proximity required
for a private law duty of care, the policy-making immunity of governments and a contextual
standard of care.
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Chapter 1
Introduction
Pandemics, while rare, are potentially catastrophic events, disrupting society and
costing many lives. Given their largely unpredictable and widespread nature, it is likely
lifesaving resources such as vaccines, ventilators and antivirals will be too scarce to provide
to all who need them. Instead, they will need to be rationed. Past experience with the H1N1
pandemic, as well government response plans for future incidents, confirm this tragic reality.
Regardless of the mechanism chosen to ration such resources, there will be some who will be
denied care (and potentially a chance to live). If able, they or their representatives may turn
to the courts for recourse. This possibility – citizens challenging rationing decisions through
law suits in tort or through judicial review of executive action – and the success thereof, is
the central concern of this thesis.
The ensuing discussion and analysis will show that opportunities for judicial review
of delegated executive decision-making are substantial. However, barring bad faith, the
consideration of irrelevant factors, or non-compliance with statutory conditions precedent,
such actions are unlikely to be successful. Private law suits in negligence against provincial
governments, hospitals or physicians are likewise unlikely to be successful due to courts’
willingness to immunize public health policy actions from liability.
This will be a largely prospective analysis, as there have been no Canadian cases todate challenging pandemic rationing on either administrative, private law or constitutional
grounds. This should not subtract from the analysis, as many pandemic response plans and
laws were crafted or revised after the H1N1 pandemic. Thus, the issues raised herein are
likely to be applicable to any future pandemic-induced rationing.
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The analysis will proceed as follows. First, the remainder of this introductory chapter
will be a brief background on the three types of legal challenges likely to arise from rationing
in the course of a pandemic, as well as common issues between them of standing and timing.
The second chapter will involve a background review of what rationing is, why it will be
necessary during a pandemic, how it has been done in the past (namely, the H1N1
pandemic), as well as an examination of how pandemic response plans propose to ration in
the future.
The bulk of legal analysis begins with the third chapter, which opens with an
overview of the administrative law of judicial review. This will precede an in-depth analysis
of all relevant statutory powers that provincial (using Ontario as an example) and federal
governments may rely in mandating rationing or otherwise controlling the distribution of
scarce lifesaving resources during a pandemic. This review suggests that substantial
opportunity for challenge exists, but barring bad faith or the failure of executive to abide by
statutory conditions precedent, the chances of success are slim.
Finally, the fourth chapter will examine the potential liability of governments in
negligence for crafting and implementing rationing protocols/guidelines. Brief consideration
will also be given to the potential liability of hospitals and physicians. The analysis will show
that the private law liability of governments for rationing in pandemics is a virtual nonstarter, as courts have consistently refused to recognize a private law duty of care of public
health authorities. In the event a private law duty of care were judicially recognized, policy
concerns would militate against finding a government liable. Likewise, hospitals and
physicians are unlikely to be found liable due to a lack of legal responsibility for nonnegligent care and a contextualized standard of care, respectively.
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1.1.

Types of Legal Challenges to Rationing
The ability to legally challenge rationing decisions is important in a liberal

democracy. If individuals disagree with the judgment of government decision-makers, the
legal system may be their only recourse to have their concerns heard, and potentially upheld.
As rationing lifesaving resources often involves difficult and tragic decisions, the potential
for harm arising from wrongful, abusive or illegitimate conduct is great. Thus, legal review
serves an important mediating role. As Nola Ries states, “[l]egal review obliges officials to
defend their actions before courts or other quasi-judicial decision-makers who, in turn, must
balance individual liberties and public health goals.”1 As Chapter 3 will show, public health
and public health emergency powers are oftentimes extreme (as may be needed to impose
constricting rationing protocols). Thus, such powers are, “susceptible [to] abuse and law may
be used in various ways to scrutinize and hold accountable the exercise of coercive power.”2
There are three primary areas for legally challenging government-mandated rationing
– administrative, private, and constitutional law. This thesis is most concerned with the
former two, though all three will be briefly outlined below in order to provide background
knowledge of the primary issues.
1.1.1.

Administrative Law

As Chapter 3 will show, governments and their actors can rely on a wide variety of
statutory powers to impose rationing protocols. At the provincial level, legislation-granted
powers cover the supervisory regulation of health professionals, pharmaceuticals, public
hospitals, and actions in the broader public health. Both federal and provincial governments
1

Nola M Ries, “Legal Issues in Disease Outbreaks: Judicial Review of Public Health Powers” (2007) 16:1
Health Law Review 11-16.
2
Ibid.
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are also empowered to make orders and regulations necessary to carry out resource rationing
under emergencies legislation.
As will be seen, a vast arsenal of (sometimes extreme) statutory powers is
accompanied by a great vulnerability to administrative law challenges. Affected persons, or
those seeking redress in the public interest, can apply to courts for judicial review of any
public decision, thereby challenging any rationing thereunder. Judicial review functions as a
check on executive discretion by ensuring authority delegated by the legislature is respected,
and not exceeded or abused. Delegated authority must only be exercised within the confines
of the delegation. Any other actions are ultra vires, and thus unlawful as without legal
authority. Courts will review delegated actions to ensure they operate within the boundaries
of their enabling legislation, consistent with the objectives thereof and principles of natural
justice.
1.1.2.

Private Law

Chapter 4 will examine private law challenges to government-imposed resource
rationing. Unlike administrative law, private law seeks not necessarily to hold public
decision-makers to account, but also deter substandard actions and compensate harmed
individuals.
In particular, the tort of negligence will be explored regarding three potential
defendants: provincial governments, hospitals and physicians. As in any negligence action,
the defendant will be held liable if they owed the plaintiff a duty of care, their actions fell
below a standard of reasonable care, the plaintiff suffered actual damages or harm, and the
defendant’s negligence caused that harm. Such a case may arise if an individual is denied
care due to the necessity of rationing, and suffers harm as a result. They may choose to sue

4

the government (which in most statutes examined herein, has waived their traditional
sovereign immunity) in order to receive compensation for that harm. Any judicial
consideration of liability will likely turn on (i) whether a public or private law duty of care is
owed by the government authority; (ii) the decision was ‘policy’ or ‘operational’ in nature;
and (iii) whether the standard of care should accommodate the extenuating circumstances of
a pandemic.
1.1.3.

Constitutional Law

While admittedly beyond the scope of this thesis, several constitutional issues may
arise in the allocation of scarce resources during pandemics that bear mentioning.3
First, there are issues regarding the division of powers. In other words, what is the
constitutional authority of each level of government to enact, promulgate or otherwise
mandate rationing guidelines or priority sequences? As Nola Reis notes, public health powers
are not explicitly enumerated in the Constitution Act, 1867 and so both provincial and federal
jurisdictions can legislate in that area within their enumerated powers.4 Specifically, the
federal government has responsibility for matters relating to criminal law, quarantine, and
‘Peace, Order and Good Government’.5 Meanwhile the provinces have exclusive dominion
over hospitals, property and civil rights and all local and private matters.6
In addition to jurisdictional issues, prioritizing certain classes of persons over others
to receive lifesaving resources (and thereby implicitly denying care to some) raises several

3

For an excellent overview of how Charter rights are implicated in resource allocation decisions generally, see
Nola M Ries, “Charter Challenges” in Jocelyn Downie, Timothy Caulfield & Colleen Flood, eds, Canadian
Health Law and Policy, 3d ed (Markham: LexisNexis, 2007) 539-570.
4
Nola M Ries, “Legal Foundation of Public Health in Canada” in Tracey M Bailey, Timothy Caulfield & Nola
M Ries, eds, Public Health Law & Policy in Canada, 2d ed (Markham: LexisNexis, 2008) at 11.
5
Constitution Act, 1867 (UK), 30 & 31 Vict, c 3, reprinted in RSC 1985, App II, No 5, s. 91.
6
Ibid, s. 92.
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rights concerns under the Charter of Rights and Freedoms.7 Of important note, the Charter
only applies to government and actors undertaking government functions, not private actors.8
The Supreme Court has held that the actions of public hospitals are only subject to Charter
scrutiny to the extent they are carrying out government laws or policies.9
Of most relevance to pandemic rationing are sections 7 (protection of life) and 15
(equality), which respectively state:
7. Everyone has the right to life, liberty and security of the person and the right not to
be deprived thereof except in accordance with the principles of fundamental justice.
15. Every individual is equal before and under the law and has the right to the equal
protection and equal benefit of the law without discrimination and, in particular,
without discrimination based on race, national or ethnic origin, colour, religion, sex,
age or mental or physical disability.10

Clearly, section 7 may be implicated in rationing that has the effect of denying
lifesaving treatment to persons that need it, jeopardizing their right to life in a manner
inconsistent with the principles of natural justice.11 The most (in)famous case on section 7
was the Chaoulli case, where the plaintiff successfully challenged the legal basis of the
Quebec government’s limits on the provision of private health care insurance and services,
arguing a violation of their right to life and security of the person.12
Likewise, section 15 may be applicable to the extent priority sequences or protocols
discriminate on the basis of a protected status, such as age or disability. To date, there has
been no analogous case, though the courts have considered challenges of government
7

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the
Canada Act 1982 (UK), 1982 c 11 [Charter].
8
Ibid, s. 32(1).
9
See Eldridge v British Columbia (Attorney General), [1997] 3 SCR 624; Stoffman v Vancouver General
Hospital, [1990] 3 SCR 483.
10
Charter, supra note7, ss. 7, 15.
11
See e.g. the claims in Flora v Ontario Health Insurance Plan, 2008 ONCA 538; Wynberg v Ontario (2006),
82 OR (3d) 561 (CA); R v Morgentaler, [1988] 1 SCR 30; Rodriguez v British Columbia (1993), 107 DLR (4th)
342.
12
Chaoulli v Quebec (Attorney General), [2005] 1 SCR 791. For a more detailed analysis of the case see
Colleen M Flood, Kent Roach & Lorne Sossin, eds, Access to Care, Access to Justice: The Legal Debate Over
Private Health Insurance in Canada (Toronto: University of Toronto, 2005).
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decisions not to fund certain care, thereby resulting in a discriminatory effect.13 Similar
reasoning may be applicable to pandemic Charter challenges, but as the next paragraph will
outline, any impugned government action will still receive the benefit of a section 1 analysis.
Finally, an infringement of either of the foregoing sections as a result of pandemic
rationing does not mean that a Charter violation per se has occurred that requires remedy
under section 24(1). Instead, section 1 of the Charter states that rights and freedoms
guaranteed thereunder are, “subject to such reasonable limits prescribed by law as can be
demonstrably justified in a free and democratic society.”14 The ‘reasonable limits’ clause of
section 1 acts as a buffer in cases where individual rights must be sacrificed for communal
interests.15 It is not difficult to contemplate a heated debate, and perhaps ultimate acceptance
by courts that rationing, while potentially infringing certain Charter rights, is reasonably
justifiable because it is designed to minimize overall morbidity and mortality.
1.2.

General Issues
There are two practical limitations that are substantially common between private law

and administrative law challenges to rationing decisions. The first is timing. That is, the
judicial system and its built-in procedures may simply not be fast enough to deliver a
meaningful remedy to a wronged party during a pandemic, where rationing may only be a
temporary measure. Second, there is the question of standing – who can challenge
government-mandated or recommended rationing decisions?

13

See e.g. Eldridge, supra note 9; Auton (Guardian ad litem of) v British Columbia (Attorney General), [2004]
3 SCR 657, [2004] SCJ No 71.
14
Charter, supra note 7, s. 1.
15
See e.g. R v Oakes, [1986] 1 SCR 103, [1986] SCJ No 7.
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1.2.1.

Timing

A limitation of any potential statutory, common law or constitutional challenge is that
by the time it reaches a court for decision, it will likely be too late. Any challenge to
government statutory authority for rationing, negligence suit relating to such, or Charter
challenge that seeks to remedy any potential inequity, will take time after statements of claim
and pleadings are exchanged.
This assumes that the pandemic will not have negatively impacted court operations, a
possibility acknowledge at least by the Alberta pandemic response plan.16 Even if special
quick-access courts are implemented during pandemics, it is possible that by the time the
case reaches a judge, the second wave of a pandemic may have subsided. More importantly,
any supply shortages or demand spikes may have ebbed, eliminating the need for rationing
and priority groups altogether. This was seen during the 2009-2010 H1N1 pandemic where
priority sequencing for vaccines only lasted a few weeks until immunization clinics were
opened to the general public.
Timing issues may also deter legal challenge, as may the reality that rationing and
sequencing guidelines are applicable to everybody, and not just certain groups. In this regard,
Ries notes:
If public health interventions … are imposed on a widespread, but temporary, basis,
individuals may be less likely to seek legal recourse if they see that others face similar
restrictions and that limits on personal freedoms will end well before they ever have an
opportunity to appear before a judge to argue a challenge.17

Even if courts are able to hear proposed challenges quickly, and provide injunctions
or other forms of speedy remedies, such solutions may be meaningless due to factors outside

16

Alberta Health and Wellness, Alberta’s Plan for Pandemic Influenza (Edmonton: Alberta Health and
Wellness, 2009) at 23 [APPI].
17
Ries, supra note 1.
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the defendant governments’ control. For example, an injunction or court order to halt
rationing or revise priority groups would not necessarily allow a plaintiff or injured party to
receive the scarce resource in question because of supply limitations, as will be discussed in
Chapter 2. If there are simply not enough vaccines due to manufacturing delays, any order to
provide the resource will be hollow.
With that said, a legal challenge to rationing may still have a meaningful impact on
government policy for future pandemic responses. As well, any lawsuit alleging government
negligence in rationing must, by necessity occur a posteriori. That is, it cannot be brought
until after rationing has occurred. Therefore, if the goal of the claim is compensatory – as
most tort negligence claims are – such purpose will not be negatively impacted by timing
difficulties.
1.2.2.

Standing

A second issue common to all three types of potential legal challenges, is that of
standing. Who is able to challenge the decisions and what qualifications must they have?
For Charter challenges, section 24(1) provides that anyone whose rights or freedoms
are infringed may apply to a court for a remedy. An infringement would obviously have to be
proven in court and therefore it is fairly wide open as to who may challenge government
decisions on the basis of the Charter.
In private law, any party can file suit against government, hospitals or physicians if
they feel they have been harmed by the defendant’s negligent actions. Whether that will be
borne out in court is a different matter. The stumbling blocks in this regard (to be expanded
upon in Chapter 4) would be whether the parties are sufficiently proximate so as to find a
duty of care. Any alleged negligence also would have to be found to be causative of the

9

plaintiff’s actual damages or harms. If a prospective plaintiff has suffered no legally
cognizable harm, seeking a private law remedy would be useless.
The matter of standing is most complicated in cases of administrative law – judicial
review of executive action. However, while issues of standing are important, they likely will
not represent a significant hurdle to parties seeking judicial relief.18 Generally, anyone
directly affected (via a ‘sufficiently personal interest’) by a decision of a public actor has
standing to seek administrative law remedies. Clearly, in cases of rationing this would
include patients (or their representatives) offered or denied treatment on the basis of
prioritization or sequencing decisions.19 Patient advocacy organizations may also bring suit,
as could health care practitioners (or their organizations), public health workers and
organizations, pharmaceutical manufacturers and distributors, hospitals, and others.20
In addition to personal interest standing, there are cases where courts may grant
discretionary standing. For example, Cherniawsky notes that, “standing is unlikely to be a
great barrier for groups who cannot establish that they have a direct interest which has been
affected.”21 This is the result of a ruling of the Supreme Court of Canada that held that
citizens have the right to seek a judicial declaration that governments enforce their own
laws.22 In such cases, direct standing does not exist, but discretionary standing does. Courts
may grant such standing in circumstances where, “the issue is serious and justiciable; the
party has a genuine interest in the issue; and, there is no other reasonable and effective means

18

Katherine Cherniawsky, “Enforcement of Health Care Rights and Administrative Law” (1996) 4 Health LJ
35-61 at para 36.
19
Re Doctors Hospital and Minister of Health et al (1976), 68 DLR (3d) 220 (Ont Div Ct); Finlay v Canada
(Minister of Finance), [1986] SCR 607, [1986] 2 SCJ No 73.
20
Cherniawsky, supra note 18 at para 38.
21
Ibid.
22
See Finlay, supra note 19.
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to bring the issue before the court.”23 Thus, if for example, a medical officer of health
mandates certain forms of resource rationing that exceeds their statutorily granted powers,
any person may apply to the court for a declaration of ultra vires.
Similarly, as will be seen in the subsequent chapter on private law duties of
governments, public health authorities have been held to owe a public law duty to the
community at-large. Thus, if governments are arguably not living up to their public law
duties under the legislation, this could lead to patient advocacy groups and other public
interest organizations gaining standing.24
Ultimately, the question of standing will have to be judicially considered (assuming it
is challenged by the defendant), and such a determination will rest solely on the peculiar facts
of that case.

23
24

Ibid; Cherniawsky, supra note 18 at para 38.
Cherniawsky, supra note 18 at para 38.
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Chapter 2
Rationing in Pandemics: Past Experience & Future Predictions
2.1.

Introduction
This chapter will examine why rationing in pandemics is necessary, how it has been

handled in the past, and how governments propose to do so in the future. The focus will be
on three potentially lifesaving resources – vaccines, antivirals and ventilators – each of which
will be shown to be scarce due to unique issues. Given the potential scarcity of these three
resources, governments have plans to ration them where necessary, and during the 2009-2010
pandemic implemented some of those plans, often through the use of priority sequencing
groups. The background information contained in his chapter will inform and allow a more
fulsome discussion of prospective legal challenges.
2.2.

The Necessity of Rationing
Rationing in health care is not a new concept and exists to some extent in every health

care system around the world, regardless of economic status as public or private. Rationing
can be described as, “the withholding of a commodity from, or limiting its supply for, some
individuals.”25
Essentially, demand for certain health care resources far outstrips supply and
therefore decisions must be made as to who receives the limited supply, necessarily leaving
some demand unsatisfied. In a market economy, prices are a mechanism to bridge gaps
between supply and demand. However, due to the sui generis-like nature of health care
resources, particularly lifesaving resources, price is often not a feasible, moral, or ethical

25

Henry A Shenkin, Current Dilemmas in Medical-Care Rationing: A Pragmatic Approach (New York:
University Press of America, 1996) at iv.
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option to equilibrate supply and demand. In cases of lifesaving technologies or treatments,
the ‘demand’ is a demand to live, such that rationing will result in deaths that may not have
occurred had rationing not been required. In other words, “[a]ll rationing mechanisms imply
the eventual denial of useful medical care to relatively few patients in favor of containing
total costs of medical care for an entire society.”26
There are two subgroups of rationing: macro and micro. Macro-rationing covers
system-wide decisions made at a high level, typically involving global budgetary allocations
and is generally a function of cost limitations. Some scholars contend that every element of
civil society is predicated on allowing people to die when it costs too much. For example,
economic allocation analysis factors into decisions about the extent of safety regulations and
precautions in such areas as road and workplace safety.27 The essential question of macrorationing allocation decisions is: if given a finite pool of funds (tax revenues), how is that
pool distributed to varying societal priorities and goals? Once a budget has been allocated to
health care through macro-rationing decisions, the next question is: how do we collectively
best spend that money within the health care sphere? Such decisions are still not made at the
individual level and, for publicly-funded systems, often encompass choosing which range of
services to include in the public medicare basket (also known as priority setting).
Micro-rationing is arguably the more tragic of the two, as it often involves making
decisions that directly impact identifiable patients, as compared to budget allocations where,
as tragic as it is to condemn individuals to certain death, the emotional impact is lessened due
to its abstract nature. Micro-rationing decisions are those about whether to grant or refuse

26

Ibid at 35.
John McKie et al, The Allocation of Health Care Resources: An Ethical Evaluation of the ‘QALY’ Approach
(Aldershot: Ashgate Publishing, 1998) at 1.
27
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care made at the individual patient level.28 As Caulfield notes, most rationing is conducted by
physicians because, “their clinical discretion leaves them with the bottom line decision
making power as the ‘micro’ allocators.”29
Decision-making processes around both micro and macro rationing can also be
broken down into two broad subgroups: implicit and explicit. Explicit rationing, covering
most macro-rationing or allocation decisions, are those performed openly by government
regulation or legal pronouncements.30 Decisions in such systems are often based on wellpublicized rules of entitlement such as ranked lists of covered procedures.
In contrast, implicit rationing decisions are not legally mandated and are made by the
nature or structure of the health care system, such that certain conditions or individuals are
excluded from care. This often involves the exercise of gatekeeper discretion.31 For example,
bedside rationing whereby individual physicians determine what services or treatment a
patient is to receive is a form of implicit rationing. This form of micro-rationing is invisible
to the public, as a multitude of factors such as patient age, prognosis, quality-of-life,
likelihood of success, and availability of resources, to name but a few, enter into the
gatekeeper’s decision about whether or not to grant care and therefore access to the resource
in question. As John Butler summarizes, “[d]iscretion is to a greater or lesser degree, cloaked
in secrecy.”32 As will be seen, pandemic rationing involves both implicit and explicit
decision-making, dependant on the level of operational guidance in pandemic response plans.

28

Shenkin, supra note 25 at 23.
Timothy A Caulfield, “Health Care Reform: Can Tort Law Meet the Challenge?” (1994) 32 Alta L Rev 685
at 687.
30
Shenkin, supra note 25 at 24.
31
John Butler, The Ethics of Health Care Rationing (New York: Cassell, 1999) at 13.
32
Ibid at 16.
29
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2.3.

Pandemics
Public health pandemics are particularly apropos to the rationing debate. Panic, fear

and the prospect of wide-spread indiscriminate morbidity and mortality all serve to create
tremendous demand for scarce health care resources. Furthermore, often unlimited
government budgets cannot avoid rationing in a pandemic, as there are numerous factors that
could limit supply of lifesaving resources that an immediate influx of cash could not solve.33
Pandemics also represent a unique challenge to traditional rationing models, as
implicit micro-rationing is often abandoned in favour of centrally-imposed macro-rationing.
This is likely the case for two reasons: efficiencies in central planning and administration,
and physician conflict-of-interest. Current thinking holds that large-scale emergencies require
central planning and administration for efficient distribution and optimal success. For
example, centrally-controlled vaccine procurement and distribution is far more efficient than
requiring individual practitioners or health care sites to purchase their own stocks. Likewise,
screening and distribution can be more efficiently provided in central locations than through
regular health channels. Second, physicians have a general legal duty to patients to optimize
their success and act in their best interests. However, in an emergency, it may be
inappropriate for that standard of care to remain firmly in place, as denying resources to
certain patients or patient groups may benefit a far greater proportion of the public, thus
causing a conflict in ethical and legal obligations.

33

It should be noted that unlike ventilators which will likely always be lifesaving, vaccines and antivirals will
not necessarily be lifesaving at the time rationing decisions are made.
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2.3.1.

H1N1 Pandemic

Influenza pandemics have occurred four times in the last hundred years: Spanish
Influenza (1918-1919); Asian Influenza (1957-1958); Hong Kong Influenza (1968-1969);
and most recently the H1N1 pandemic (2009-2010).34 The worst – the Spanish Flu – killed
over 20 million people worldwide, including an estimated 30,000 to 50,000 Canadians.35
The H1N1 pandemic originated in Mexico in early 2009.36 On June 11, 2009, the
World Health Organization (WHO) declared a global pandemic of the highest level (Phase
6). The pandemic was eventually terminated by WHO on August 10, 2010.37 The first
Canadian case of pandemic H1N1 was reported on April 26, 2009, and the first death on
October 27, 2009 in Ontario.38
Canada experienced two waves of pandemic H1N1: the first between April 12 and
August 29, peaking in June; and the second peaking in November 2009 and ending on
January 27, 2010.39 The Canadian Institute for Health Information noted that, “[t]wo-thirds
of all hospitalized H1N1/influena cases occurred during a five-week period in the second
wave (October 25 to November 28).”40 However, hospitalized pandemic influenza patients
only represented approximately 3% of all acute care cases seen by hospitals. In total,
“H1N1/influenza patients accounted for only … 0.4% of ICU patients, and 0.7% of patients
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requiring invasive mechanical ventilation.”41 Approximately 25 - 35% of patients with H1N1
required hospitalization, and 1,130 required mechanical ventilation in Canada.42 Between
April and December 2009, over 10,400 identified pandemic influenza cases were discharged
from acute care facilities in Canada.43 This is a small fraction of the over 400,000 laboratoryconfirmed during the entire pandemic.44 In total, 426 patients died from H1N1 in Canada.45
That is three times less mortality than during seasonal flu, which was virtually non-existent
during the H1N1 pandemic.46 In Alberta, 96% of the deaths from pandemic H1N1 were
among those with underlying chronic conditions, while 77% of those hospitalized had such
conditions.47 While this number seems significant, it was not of a scale sufficient to require
the rationing of critical care resources or ventilators.
The wave-like action of influenza pandemics is important from a resource rationing
perspective, as vaccines will likely not be available during the first wave, which may last
eight to ten weeks. Furthermore, if vaccines are distributed prior to or during the second
wave, mortality and morbidity can be significantly reduced, as the second wave tends be
more virulent and devastating. For example, “Canada’s second wave resulted in four to five
times more hospitalizations and deaths compared with the first wave.”48 Part of this spike
may be due to the slow rollout of mass vaccination campaigns, typically not beginning until
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near the end of the second wave.49 In Toronto, “most of the infections that led to severe
illness and mortality in wave 2 occurred before significant levels of immunity occurred.”50
Unlike seasonal influenza, younger cohorts of the population suffered significantly
more illness as result of H1N1 infection.51 For example, “[d]eaths were lower than expected
in the 65 years and over age group, but higher in younger age groups.”52 Indeed, school-aged
children accounted for the largest number of confirmed cases and hospitalizations.53 For a
baseline example of a seasonal influenza distribution, approximately 90% of deaths occur
among elderly individuals with underlying medical conditions.54 This is consistent with most
previous pandemics, where the greatest incidence of death occurred in those under the age of
60.55 The median age of death from pandemic H1N1 was 50 years old.56 The median age of
those with laboratory-confirmed H1N1 infection was 12 years old, with the highest rate of
infection prevalence in the cohort of 5-24 years old. Among those 65 and over, infection
incidence was lowest.57
2.4.

Rationing Lifesaving Resources
The following potentially lifesaving resources are likely to require rationing during

pandemics: vaccines, antivirals and ventilators.
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2.4.1.
2.4.1.1.

Vaccines
Supply and Demand

Targeted vaccines and widespread immunization are well-recognized as the best
chance for public health authorities to mitigate the impact of pandemic influenza, followed
by the use of antiviral pharmaceuticals.58
The Canadian Pandemic Influenza Plan (CPIP), and most plans in the US, UK and
Europe, call for the production and procurement of sufficient vaccine to eventually immunize
the entire population.59 However, past experience suggests that because the vaccine will
likely not be mandatory (no response plans call for forced immunization), prudent planning
would be to prepare for a 75% demand rate. Such a rate is variable depending on the, “public
perception of the risk and the severity of the disease.”60
In 2001, a ten-year contract was signed between the federal government and a
manufacturer (which would eventually come under the umbrella of GlaxoSmithKline (GSK))
to guarantee sufficient domestic manufacturing capacity of a strain-specific pandemic
influenza vaccine. To this end, 50% of Canada’s seasonal influenza vaccine requirements
were awarded to the manufacturer to secure capacity.61 The manufacturer was also paid a
‘pandemic readiness fee’. Maintaining domestic manufacturing is vital to an effective
response, as it is likely that any internationally-manufactured vaccines will be embargoed
and unavailable for import into Canada.62 Likewise, the procurement contract provided that
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any vaccine production from Canadian facilities is first to be provided domestically, against
Canada’s bulk order, prior to being exported internationally.
As the 2001 contract was set to expire on March 31, 2011, a new contract was
awarded on March 25, 2011, again to GSK, for $425.9 million for an additional ten year
commitment.63 Any vaccine required under the new contract will be manufactured at the
company’s plant in Ste-Foy, Quebec. The company will also continue to manufacture half of
the seasonal influenza vaccine used in Canada. In addition, a new $33.1 million contract was
awarded to Sanofi Pasteur Ltd. to ensure vaccine availability for vulnerable populations, such
as pregnant women and those with chronic conditions, who will likely be unable to receive
an adjuvant-boosted immunization.
Despite general consensus on the importance of vaccination and a guaranteed
domestic manufacturer, it is acknowledged that the development and production timeline of
any pandemic vaccine will likely necessitate an immunization program that involves
prioritization – or sequencing – into target groups.64 This is the case because vaccine will not
be immediately available, being produced in batches and not at the onset of the pandemic.
This occurred during the H1N1 pandemic and is expected to occur in future pandemics.
Shortage of critical supplies, including vaccines, may also occur due to supply line
interruptions or insecurity, an issue addressed in most pandemic readiness plans.
Several main issues contribute to the development delay of an effective pandemic
vaccine. First, the world medical and virology community must isolate seed strains of the
particular viral strain, which will not be known until the pandemic begins. The identification
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and distribution of the seed strain by WHO is estimated to take between six and eight
weeks.65 From that point, the approximate manufacturing lead time to the production of the
first vaccine lot is 48 days.66 That first vaccine lot will be used as a master seed lot for further
production. The estimated time for receipt of the first vaccine batches for mass immunization
is 10 to 12 weeks after the seed strain is received. This includes time for expedited and smallscale clinical trials for safety and effectiveness before the product is widely distributed.67 In
total, the first publicly-available vaccine will be ready four to five months after the pandemic
influenza strain is discovered and vaccine work begins. Once the vaccine manufacturing
process begins, not all can be produced at once, with an anticipated production rate of 2
million monovalent (single) doses per week, further necessitating sequencing to population
groups matching the production rate.68 Even after individuals, in the priority groups or
otherwise, receive the complete vaccination dosing, it takes approximately fourteen days for
their immune response to be at a sufficient level to consider them immunized.
Fortunately, from a supply-maximization standpoint, the use of adjuvant can stretch
the supply of any vaccine. For pandemic H1N1, the use of adjuvant reduced the amount of
antigen required in each dose from 15ug to only 3.8ug.69 Therefore, the adjuvant results in a
relatively equal immune response but using roughly 75% less antigen.70 However, adjuvant
may not be safe to use in certain vulnerable populations. As the original 2001 pandemic
vaccine manufacturing contract between the federal government and GSK was sole-sourced,
and two versions of the vaccine could not be manufactured simultaneously, a delay occurred
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when the decision was made to switch to a unadjuvanated version in the middle of the
adjuvanated production process.71 This will hopefully be avoided in future pandemics due to
the addition of a second supplier for non-adjuvanated production.
2.4.1.2.

Prioritization of Vaccine Recipients
2.4.1.2.1. Key Facets of Prioritization Systems

As pandemic vaccine supply will likely not be sufficient to meet the initial demand,
rationing of available batches to certain groups or persons is required. In most pandemic
response plans, this entails the creation of priority groups that will serve to guide such
rationing decisions. The creation of priority groups is extremely controversial and touches on
many ethical, political and legal tensions beyond the scope of this paper. In fact, the inclusion
of priority lists in earlier versions of the CPIP prompted their removal in the current version,
as they apparently distracted from operational activities and responses.72
The goals of any pandemic response set the tenor to which actionable rationing
guidelines must accord. The Canadian plan, and all provincial plans with stated goals, has
two objectives: one primary, the other secondary. First, minimize morbidity and mortality.
Second, minimize societal disruption.73 These goals are but one approach, albeit the most
dominant. There is significant bioethical literature on different rationing schemes, including
those that prioritize based on societal worth and continuity, equality (first-come-first-served,
lottery), and others, the analysis of which is beyond the scope of this thesis.
Stated objectives must still be translated into actionable and distinct items – rationing
guidelines. Priority groups are designed to reduce, “morbidity and mortality through
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maintaining the health services response and through individual protection of high risk
groups … this will help minimize societal disruption by maintaining … essential services.”74
Priority groups are typically sensitive to the strain and epidemiology of the particular
pandemic virus, and it will not be possible to identify with any high degree of certainty prior
to the pandemic those persons peculiarly susceptible to infection and serious illness or
death.75 Modeling based on the H1N1 experience reveals that vaccinating high risk groups
first has beneficial results on mortality rates and health care utilization costs.76 However, the
same research also showed that had vaccine been available significantly earlier than was the
case – that is, prior to the peak – children, as highly virulent vectors, perhaps should have
been vaccinated first.77 This data illustrates the requirement that in order to reach the primary
pandemic planning goal of minimizing mortality and morbidity, the nature and epidemiology
of the particular influenza strain must be factored into rationing/prioritization decisions.
A further limitation in any plans to identify priority groups before the onset of the
pandemic is the fact that in order to maximize use of the limited vaccine supplies the size of
proposed priority cohorts and anticipated vaccine uptake rates within those cohorts must be
factored into any deliberative process. As noted in the CPIP: “[f]inal allocation decisions …
may not be made until the pandemic is under way and the vaccine becomes available.”78
Emphasis is also made that priority groups should be as uniform as possible. For
example, the CPIP states that, “[e]fforts should be made to encourage all jurisdictions to
adopt the national recommendations on priority groups at the time of a pandemic in order to
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facilitate equitable access and consistent messaging.”79 The adoption of consistent priority
groups within and across jurisdictions will likely help to increase acceptance and public
confidence in the immunization program, thereby maximizing its effectiveness. Crossjurisdictional consistency may also play a role in Charter challenges, in particular equality
claims.
2.4.1.2.2. Jurisdictional Responsibilities
In Canada, it is the responsibility of the Public Health Agency of Canada to distribute
and allocate national stockpiles of all pandemic-relevant resources.80 The national pandemic
distribution agreement calls for the distribution of available vaccines to the provinces on an
equitable per capita basis, in the absence of specific epidemiological details.81 However, as a
report from the Senate of Canada noted, these agreements on the distribution of vaccine and
priority groups are not legally binding.82
Under CPIP, priority groups are determined by the Pandemic Vaccine Working
Group of the Pandemic Influenza Committee, consisting of federal, provincial and territorial
representatives and health experts and advisors.83 Reflecting the pan-national agreement,
most provincial pandemic response plans state that nationally-recommended priority groups
will be followed. However, significant leeway has been reserved by lower jurisdictional
levels to vary from nationally-agreed upon recommendations contained in guidance
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documents.84 The CPIP recognizes that nationally-agreed upon priority lists may be modified
based on local conditions.85 No direction is provided as to who will modify the lists or to
what extent they may be manipulated. The Quebec Pandemic Influenza Plan states:
“[p]riority groups are a provincial Ministerial decision but with input from the federal
level.”86 Likewise, the Ontario plan states:
[T]he province is responsible for ensuring that there is a supply of
vaccines/medications available at the provincial level, identifying any priority groups
for Ontario, making allocation plans based on information gathered at the local level,
and for distributing vaccines/medications and any provincially-held supplies to a
designated location within each health unit jurisdiction.87

Use in accordance with the agreement is also not guaranteed in the future, and official
Canadian policy (in the CPIP) is that there is no policy and uncertainty reigns: “[a]t this time
there is no policy decision regarding distribution of the first doses of vaccine across Canada
… perhaps the first doses should be sent to the area where activity is escalating in an effort to
mitigate the impact of the first wave in those locations.”88 As the CPIP suggests, additional
flexibility should be built into the system, as per-capita distribution may not best meet the
pandemic response goals of minimizing morbidity and mortality. While equitable distribution
has its virtues, if the stated pandemic response goals are to be met, lifesaving resource
distribution must be responsive to regional disparities in infection, virulence and demand. For
example, demand is likely to vary depending on jurisdiction and even at different vaccine
administration clinics within the same region, as demand is influenced by how the public
reacts to the risk.
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The refinement and operationalization of priority guidelines appears to rest with the
provinces, based upon the particular epidemiology of the pandemic.89 According to
provincial pandemic response plans, most provincial health ministries plan on allocating the
vaccines available to them to each regional authority or health board on a per capita basis of
those in priority groups. For example, if there is only enough vaccine to immunize 10% of
the first priority group, each region will receive that set quotient, depending on how many
people in their region falls into that priority group. The regional public health authorities are
then responsible for administration of the vaccine according to priority groups. For example,
the Newfoundland and Labrador provincial pandemic plan explicitly notes that the
identification of priority group members and vaccination operational procedures are the
responsibility of regional health authorities.90 Generally, the Chief Medical Officer of Health
will be responsible for allocating publicly-funded vaccine and antivirals within the
province.91
Administration of publicly-procured vaccines and verification and tracking of priority
groups is a power that generally lies with local public health units.92 However, significant
variation and confusion reigned during the H1N1 pandemic, particularly regarding the
priority groups. As the joint Health Canada and Public Health Agency of Canada H1N1
lessons-learned review concluded: “the implementation of sequencing recommendations
varied across the country … [t]his resulted in confusion … about the different priority
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groups.”93 In his report, the Chief Medical Officer of Health for Ontario enunciated this
challenge: “I did not know … who or how many were getting immunized … I do not know if
all the … populations in our priority groups received their vaccines.”94
Even clear priority groups do not automatically translate into effective rationing.
There must be some form of verification, particularly in public health clinics where medical
directives stipulate to whom vaccines can be administered. For example, in order for public
health nurses to administer vaccines, a medical directive signed by a physician is required (in
the case of mass immunizations, the Chief Medical Officer of Health signs). The medical
directive will provide what client conditions and situations are to be met prior to
inoculation.95 At the clinics, verification should be performed to ensure that the directive is
properly followed. To this end, some jurisdictions have suggested using occupational
documentation for those in priority groups by virtue of their occupation. For example,
Ontario’s plan suggests that ID and documentation from the employer could be used to verify
priority group status.96 Toronto Public Health calls for the use of employee badges and health
cards to authenticate priority group status.97 However, administration cannot rely solely on
job title or affiliation, as it should be based on who is actually performing the job, as
volunteers or others may step into the role without formal affiliation.98 Even in clinics
dedicated to healthcare workers, few measures exist to verify occupational status. For
example, a review of Alberta’s pandemic response noted that the immunization rates for
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health care workers are likely inaccurate because it was confirmed that staff clinics
administered vaccine to non-staff members.99
To summarize, the federal government is responsible for procuring the vaccine,
equitably distributing it to the provinces and providing guidelines for dosage and priority
groups. The provinces are responsible for operationalizing the guidelines, modifying them if
necessary, and distributing and administering the vaccines. In those provinces with regional
health authorities, some or all of the functions may be delegated from the provincial level to
local authorities or boards of health.
2.4.1.3.

Rationing Vaccines: The H1N1 Experience

Guidance on vaccine sequencing/prioritization was released by the federal
government on September 16, 2009, and the adjuvanated vaccine was formally approved by
Health Canada for widespread use on October 21st.100 There was a slight delay in vaccine
rollout due to repackaging, as the vaccines from the manufacturer arrived packaged in 500
dose boxes, too large for family physicians and other smaller service providers.101 Permission
was required from Health Canada in order to re-package the vaccine, further contributing to
the delay.
The priority sequencing guidelines were developed in consultation with the provinces
and territories and medical and public health experts. As indicated by the titles, these
documents were guidelines only and not binding on lower tier jurisdictions, which had the
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flexibility to implement them as they thought best.102 In fact, one document explicitly stated
that is was for ‘information purposes’.103
Based on best available evidence, priority groups were identified according to their
members’ susceptibility to mortality or serious morbidity resulting from infection.104 In other
words, those in the first priority groups were those who would benefit most from
immunization, and their caregivers. The minimization of mortality and morbidity is
consistent with the goals of all Canadian pandemic response plans. The recommendation for
immunizing vulnerable populations and caregivers was premised on mathematical modeling
that suggested immunizing that population would decrease overall mortality and morbidity
more than immunizing vectors or groups with high infection rates, such as children.
Specifically, the first priority group encompassed those with cancer, cardiac or
pulmonary disorders, metabolic disease or other chronic conditions under 65 years of age;
pregnant women; children under 5 years of age but older than six months; residents of remote
or isolated communities; healthcare workers involved in pandemic response or the delivery
of essential health services; household contacts of infants under six months and immunocompromised patients; and populations otherwise identified as high risk. The latter group is
extremely open-ended, and one can only suppose designed to allow local flexibility and rapid
response to shifting epidemiological conditions. Pregnant women, those with conditions
susceptible to complications from infection, children under five, and those living in remote or
isolated communities (including First Nations) all were shown to have experienced high rates
of hospitalization. In order to reduce overall mortality and morbidity, H1N1 vaccine was
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‘strongly recommended’ for persons in those groups or individuals who care for such
persons.105
It was emphasized that caregivers for high-risk populations should be prioritized for
the vaccine, regardless of the immunization status of the person under their care. This was
done to, “provide indirect protection for high-risk persons who cannot be immunized or may
not respond to vaccine.”106 This group includes health-care workers engaged in pandemic
response or the delivery of essential health services (including support personnel) as well as
household contacts for children less than six months of age or immuno-compromised
patients.107 The rationale for including healthcare workers in a priority group are mainly
three-fold: preventing the infection of vulnerable populations; protection of workers who are
placed at greater risk of infection due to their occupation in the aid of others (reciprocity);
and the protection of critical health response infrastructure.108 Those involved in vaccine
manufacturing and delivery were also included, a clear necessity for the successful
deployment of any mass vaccination campaign.
While children between 6 months and 2 years of age are at greater risk of
hospitalization from infection, operationally it was easiest to expand the group to include
those up to 5 years old, as that covers the entire pre-school cohort. The vaccine was not
approved for use in children less than 6 months in age. Residents of remote and isolated
communities were targeted because of the logistical ease with which to immunize an entire
community, the high concentration of those with chronic conditions that make them more
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susceptible to mortality or morbidity, as well as the limited access of those residents to
medical care should they become ill.
In Alberta, immunization was initially offered to anyone who sought it, with special
encouragement given to those in high risk categories.109 In hindsight, this was recognized as
a mistake and the plan was abandoned when a shortage became apparent, causing the closure
of all immunization clinics and their eventual re-opening five days later to only those in
identified priority groups.110 Priority groups were expanded every few days throughout the
province for three weeks until vaccines were made available to the general public. This
contrasts with responses in Ontario, Saskatchewan and British Columbia where
immunization sites were initially restricted to those in priority categories.111
Unlike the static, one-size fits all pandemics Canadian plan, the United States’
pandemic response plan is scalable, with different modeling and priority groups depending
on a pandemic’s severity.112 The U.S. Department of Health and Human Services national
vaccine priority guidance contains four broad categories covering the entire population:
people who (i) maintain homeland and national security; (ii) provide health care and related
services; (iii) maintain critical infrastructure; and (iv) the general population.113 Each tier of
the prioritization plan includes subgroups from each of the four broad categories, such that
the more severe the pandemic, the less tiers are included in the priority vaccination groups.
For example, Tier 1 (which is the same regardless of pandemic severity) contains those
engaged in maintaining critical societal needs, thus drawing on individuals from groups (i)
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through (iii), as well as high-risk pregnant women and infants from group (iv).114 In contrast,
California has developed a scoring tool for use in evaluating groups based on vaccination
criteria, resulting in a numerical score that can then yield a rank-ordered list.115
2.4.2.

Ventilators

The rationing and allocation of ventilators falls into the general category of hospital
‘surge’ capacity plans.116 Surge capacity can be defined as, “the ability to expand provision
beyond normal capacity to meet transient increases in demand.”117 Surge capacity has three
elements, the latter two of which have interest to this thesis: creating extra spaces through
physical measures; releasing capacity; and prioritizing clinical interventions to limit
demand.118 Surge capacity triage involves categorizing patients into those who could benefit
from treatment and those who would not, and further grouping the former into those who
could benefit the most with the least resources and most rapidly. This appears consistent with
the stated pandemic response plan goals of minimizing mortality and morbidity.
American pandemic projections, using the CDC FluSurge modeling program, suggest
that close to 30% of admitted critical care patients would require mechanical ventilation.119
In addition to ventilators, ICU beds (and the care and supplies that go with them) will also be
scarce during a pandemic-induced surge. This is likely to be the case in Canada was well, as
the utilization rate of ICU beds in Ontario hospitals is already over 90% of capacity.120
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In most provinces, regional or local health authorities and individual hospital
institutions are responsible for developing their own surge capacity protocols with few
province-wide plans. Ontario is a notable exception, with both local health authorities and the
province-wide pandemic response plan containing surge capacity plans. This can in part be
explained by the fact that the local plans are not pandemic-specific, and geared primarily
towards non-public health disaster events. Such response plans anticipate a one-time increase
in demand as a result of a catastrophic event, whereas pandemics create a sustained overdemand on health services outside of a singular event. This sustained demand from a
pandemic may last months and even years.
An example of a local disaster plan, the Toronto Local Health Integration Network
(LHIN) Critical Care Surge Capacity Management Plan, provides that while critical care for
all that need it is a priority, in certain circumstances exclusion criteria, such as organ failure
or short life expectancy as a result of chronic health conditions, may exclude individuals
from receiving scarce lifesaving resources.121 Exclusion criteria are used to ensure those that
receive the resource are those most likely to benefit from it, thus minimizing the potential for
resource wastage and maximizing lives saved. Furthermore, the Toronto LHIN plan states
that such resources will be distributed equally and without regard to preferential treatment of
population subgroups. Likewise, the Ontario plan states that, “[t]riage must be based upon
established medical criteria, not factors such as socioeconomic status or political
affiliation.”122 This is an important acknowledgment of equality, but the plan lacks in
operational detail as to how that would be accomplished, particularly if certain population
sub-groups are more likely than others to have exclusion criteria.
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In Ontario, once surge capacity planning has been exhausted (reached at over 170%
capacity), ‘mass emergency care’ will be declared, resulting in the rationing of critical care
services to, “maximize the benefit to the population at large,” and is consistent with the goals
of pandemic response.123 It is not clear under what circumstances such an event can be
declared, who declares ‘mass emergency care’ (likely the Chief Medical Officer of Health,
but it is not clear from the legislation), nor when to conclude that surge capacity has been
exhausted.124 Any such rationing would in essence be triage – designed to maximize survival
of the greatest number – and would only be used in extraordinary circumstances.125
A triage system would apply to any patients considered for admission to critical care
wards, not just those with pandemic influenza. Ontario has proposed the Sequential-OrganFailure-Assessment (SOFA) tool as the province’s default triage rationing system.126 The
province’s draft SOFA protocol includes three components: inclusion criteria; exclusion
criteria and minimum qualifications for survival. 127 Patients meeting inclusion criteria are
those that would benefit from critical care admission, and in need of ventilator support.
Prospective patients would meet exclusion criteria if their likelihood of survival is extremely
low even if provided with aggressive ICU treatment. For example, for patients with a SOFA
score greater than 11, mortality results in 90% of cases even with the highest level of
treatment. Thus, it functions as a ceiling over which no additional resources are to be spent.
Exclusion criteria also covers those who would require an inefficiently large quantity of
resources and those with advanced underlying medical conditions resulting in a poor
prognosis and low short-term survival even without critical care interventions (e.g. advanced
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cancer or end-stage organ failure). Any patients excluded from critical care would still
receive alternative or palliative care and would not be simply abandoned.
The use of strict criteria under such a triage system is a marked departure from typical
legal standards of care. While the presence of a different legal standard – an ‘emergency
standard of care’ – is hotly debated in the literature, it is acknowledged that, “in extreme
scarcity, exclusion criteria will be much more restrictive than standards of medical futility
and will also exclude patients for whom treatment is still considered necessary and useful.”128
This concept will be further explored in Chapter 4.
The third component of SOFA – minimum qualification for survival – mandates that
patients be re-assessed frequently, and those not improving be removed from care so the
resource in question can be re-allocated, thereby placing a ceiling on the level of care patients
can receive without showing substantial improvement. Early identification of those not
improving is vital in order to maximize scarce resources, and represents a further departure
from non-triage standards of care where, “it could be days or even weeks before the
inevitability of a poor outcome was accepted, by which time several patients who might have
benefits from treatment would have been denied treatment.”129
Any triage protocol will be supervised by senior specially-trained physicians and the
criteria reviewed and revised by a central committee as necessary, and not revised in the
field.130 However, it must be recognized that applying SOFA criteria will inevitably require
the exercise of physician judgment and discretion. Any appeals from in-field triage decisions
would be made to the central oversight committee, who may order a temporary trial of care if
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deemed prudent. However, it remains uncertain when any triage protocol is activated, or who
makes the decision to do so. This could pose liability problems if the adoption of a triage
protocol results in the provision of substandard care.
2.4.3.

Antivirals

The use of anti-influenza antivirals may be an important first response to a pandemic
while vaccines are still under development and unavailable for mass use. Governments have
recognized antivirals as, “the only specific medical intervention that targets influenza and
that potentially will be available during the initial pandemic response.”131 Antivirals have
been shown to reduce comorbidities associated with influenza infection; however, their
ability to reduce influenza-related mortality has not been shown.132 Antiviral drugs of choice
for pandemic treatment response include neuraminidase inhibitors oseltamivir (trading under
the brand name Tamiflu) and zanamivir (Relenza).133 Antivirals are most effective in
reducing the length and severity of any infection if administered within 48 hours of symptom
onset.134
Antivirals may be used for prophylaxis or treatment. The CPIP calls for antivirals to
be used primarily for treatment during any pandemic period, based on a nationally agreed
upon strategy.135 The main concern with potential widespread use of antivirals for
prophylaxis is the possible development of drug-resistant strains.136 By restricting their use to
treatment, a much smaller proportion of the population will qualify for receipt of the
antiviral, thereby limiting the ability of drug-resistant influenza developing. Containment is
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also a third potential use of antivirals to delay or limit the spread of pandemic influenza in
certain populations; however, it is acknowledged that such a strategy would be ineffective
once a virus is widespread in the community.137
There is some tension between the two primary goals of the Canadian pandemic
planning program, as societal continuity and mortality and morbidity are very different
things, and satisfying one objective could harm the other. These two objectives are not equal;
minimizing morbidity and mortality is clearly emphasized as the primary goal. In terms of
prophylactic use of antivirals, receipt of such drugs by health care and public health workers
could indeed directly contribute to that primary goal. The government recognizes that,
“prophylaxis of health care workers, key decision makers and public health and societal
responders … could contribute to the Canadian pandemic goals of minimizing serious illness
and death, and societal disruption.”138 This is understandable for frontline health care
workers who are needed to treat ill patients, but providing limited quantities of drugs to ‘key
decision makers’ is less certain. While it is perhaps consistent with the second goal of
maintaining societal continuity, doing so could jeopardize achieving a minimization of
morbidity and mortality. That is, working to save those who would contribute the most to
societal continuity could conceivably result in greater mortality. This is particularly true
given that prophylaxis use requires a greater quantity of drug, so much so that one six-week
course of prophylaxis for a single person could be used to treat 4-5 infected patients.139
Furthermore, prophylactic antiviral use, while potentially useful in protecting critical
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functions and key persons, would have only a negligible impact in reducing the spread of any
pandemic.140
Clinical recommendations issued by the Public Health Agency of Canada provided
that patients admitted with influenza-like symptoms, in addition to a risk factor for mortality
or morbidity from pandemic influenza, were to be administered antivirals.141 Any patients not
meeting the foregoing criteria were to be discharged with instructions for self-isolation and
self-care. As laboratory-confirmed testing of pandemic H1N1 is a lengthy process and
infeasible in the face of case surge during pandemics, plans and treatment guidelines call for
the assumption of pandemic H1N1 when an individual presents with influenza-like-illness
symptoms during a pandemic outbreak.142
This is clearly a form of rationing – restricting the use of a potentially lifesaving
resource to those most vulnerable of mortality or morbidity for treatment purposes only. In
contrast, not rationing would involve dispensing antivirals to anyone for any use. Unlike
ventilators and vaccines that are supply-constrained, there are sufficient stockpiles of
antivirals to provide to more people. The rationing of antivirals for treatment only courses of
persons presenting with specific conditions appears to occur because of concerns of efficacy
and drug resistance, not supply.
Unlike vaccines delivered through public health clinics and other channels, antiviral
drugs are distributed based on physician prescription.143 The administration of antivirals
represents a unique challenge as compared to public-health delivered vaccines, as during
annual influenza seasons, antivirals are prescribed, and therefore rationed, by physicians on a
140
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first-come-first-served basis.144 This is expected to continue during a pandemic.145 Thus,
even in light of government recommendations, front-line personnel still retain sufficient
flexibility and discretion to deviate from any restricted uses or priority groups for the
rationing of antivirals. For example, the use of antivirals during the H1N1 pandemic was,
based on government (Public Health Agency of Canada) guidelines, to be restricted to
treatment of persons with severe symptoms or in high risk groups. However, those guidelines
built in allowance for clinical judgment. Therefore, it was still up to the physician to
determine priority group status, if any, for antivirals, prior to writing a prescription. The
Quebec pandemic response plan states that prescribing physicians must follow guidelines
identified by the Ministry of Health, but it is unclear if this is legally binding, and likely not,
so long as prescribing professionals were not deviating from the accepted standard of care.
While government guidance and recommendations are important and valuable, they are not
hard and fast reflections of the standard of care (as Chapter 4 will show).
In summary, antivirals are effective and potentially lifesaving, to be rationed for the
treatment of vulnerable persons suspected of being infected with pandemic influenza. The
implementation of such government recommendations is clouded by the requirements of the
legal standard of care, which mandates how physicians should act. If antivirals are only to be
distributed in accordance with a physician’s prescription, the government cannot impose
priority group restrictions on physicians unless it forms part of the standard of care, which is
a legal determination independent of government-issued documents (as the discussion in
Chapter 4 will demonstrate).

144
145

CPIP, supra note 35 at Preparedness-11.
See e.g. New Brunswick, supra note 91 at 19.

39

2.5.

Conclusion
This chapter has shown the tragic reality that rationing of lifesaving resources (vaccines,

ventilators and antivirals) has been, and will most likely continue to be an integral element of
government pandemic response. The experience with H1N1 showed that vaccines in
particular are likely to be rationed. Existing government pandemic response plans prioritize
the minimization of mortality and morbidity as their primary objectives. The translation of
these broad goals into operational rationing methods (or priority/sequencing groups) is a
daunting task with much uncertainty. The resulting discretion and lack of hard legal rules
creates an opportunity for legal challenge by the citizenry on questions of authority,
jurisdiction and private law duties.
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Chapter 3
Administrative Law Challenges
3.1.

Introduction
This chapter will examine a key mechanism for challenging rationing decisions made

in the course of a pandemic: judicial review of executive action. The practice of medicine
and administration of public health agencies and hospitals is highly regulated, and so the first
step of a potential legal challenge is to argue that the government decision-maker simply
lacks authority to make rationing decisions (they have acted ultra vires). As rationing is not a
Crown prerogative, there must be clear statutory authority authorizing government ministers
and other decision-makers to impose rationing or priority guidelines. This chapter will
examine all relevant legislation to determine what authority there is for governments to
promulgate priority sequencing guidelines and protocols. Second, we will examine how those
rationing decisions can be enforced and what, if any, avenues or penalties exist for those who
violate them? Finally, what allowance does the legislation make for the appeal of any
rationing decisions, guidelines, or regulations?
To answer these questions, this chapter will examine all relevant medical, hospital,
public health, and emergencies legislation in order to demonstrate that past and proposed
government-mandated rationing is strongly supported by statutorily-conferred powers. While
this suggests ample opportunity for judicial review of such decisions, it is likely that the
exercise of powers will be found to be reasonable and infra vires.
3.2.

Principles of Administrative Law
To appreciate how delegated authority may be challenged and reviewed by courts, a

brief overview of administrative law principles is in order.
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Administrative law is that, “body of law that establishes or describes the legal
parameters of powers that exist by virtue of statute.”146 It is a basic component of a
parliamentary system of government that powers are delegated from the legislative to the
executive branch through statutory enactments. Likewise, actors exercising delegated power
must be able to specifically refer to statutes authorizing their actions. Any actions taken
without statutory authorization are ultra vires – beyond their granted powers – and thus
unlawful. Of relevance to rationing, delegated authorities may include hospitals, cabinet,
ministers, other government servants and public health officers.
If persons wish to challenge the exercise of statutory authority, they turn to the legal
mechanism of judicial review. Courts, however, have a limited role in reviewing actions in
that they can only examine the legality of a decision. Administrative law principles dictate
they examine only that the actor was acting within the scope of their delegated authority, and
that they acted properly (reasonably and based on a fair process).147 As Cherniawsky notes,
judicial review, “cannot be used to import a substantive obligation or a right which the
government has not otherwise enacted.”148 That is, judicial review is constrained – like the
actions of the delegated actor – by the constituent legislation.
3.2.1.

Jurisdiction & Grounds for Review

The first principle of administrative review relevant to our discussion is one of
jurisdiction: what authority do courts have to review the decisions of government actors?
As will be seen in the subsequent sections, several pieces of legislation explicitly
create appeal mechanisms, and none relevant to rationing foreclose the ability to appeal. This
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is important because there is no common law right to appeal – generally, it must be
authorized by statute. With that said, superior courts may exercise their supervisory powers
authorized under the Constitution. These superior courts – or section 96 courts (so named
after the section of the Constitution Act, 1867 authorizing the federal appointment of judges)
– have the inherent authority to review delegated actions. In addition, the Attorney General
has a common law right to seek judicial review of any decision made by a public body or
pursuant to a statutory power.149
For an example of the foregoing, in examining the judicial review options for health
care decisions made in Alberta, Cherniawsky notes that, at least in Alberta, the health care
statutes create few statutory rights of appeal to the courts. Thus, recourse must be had to
Superior Courts’ inherent jurisdictional powers for judicial review. If statutory appeal rights
do exist (such as to the Health Services Appeal and Review Board in Ontario), then judicial
review may not be the appropriate first avenue for review of delegated powers.
Cherniawsky also notes that the presence of fractionalized health authorities
complicates the judicial review process: “when a conflict arises, judicial review will be made
with reference to the bylaws and policies unique to the specific regional authority where the
problem occurred.”150 Furthermore, the presence of delegated and sub-delegated authority
common in health systems suggest that administrative challenges will focus on the identity of
the decision-maker and whether they held proper delegated authority.151
The Supreme Court of Canada has outlined a series of jurisdictional errors (exceeding
one’s authority) that constitute sufficient grounds for judicial review of a delegate’s
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decision.152 First, the actor failed to obtain jurisdiction: exercising a power not delegated by
the legislature; where conditions precedent to authority have not been met; or the source of
authority is not valid (an expired or repealed provision or regulation). The former two are
most relevant to a discussion of pandemic rationing, particularly conditions precedent.
In cases of cabinet orders or other orders authorized under statute, if a statutory
condition precedent has not been met prior to the issuance of the order, a court may declare it
invalid.153 As will be seen, certain emergencies and public health powers can only be
exercised when a declared public health or non-health emergency exists. Thus, if no such
emergency has been declared and the delegated powers are being exercised, the government
actor has exceeded their jurisdiction.
Second, the delegate may exceed their granted jurisdiction, if they:
-

fail to consider relevant matters in exercising its delegated authority;
takes account of irrelevant matters in exercising its delegated authority;
makes a decision without any reasons or based upon inadequate reasons;
exercises its authority for an improper purpose;
exercises its authority in bad faith (dishonesty, malice and fraud);
exercises its authority in a discriminatory manner, absent clear statutory
authority;
improperly limits, fetters or sub-delegates its authority (for example, by
adopting an inflexible internal or external policy to deal with all cases);
exercises its authority retroactively in the absence of clear statutory authority;
[or]
acts in an unreasonable manner.154

An example of this type of jurisdictional problem is if a statute exists for the purpose
of regulating certain institutions (such as public hospitals), the only factors that can be
considered are those relevant to the regulation of hospitals. Thus, if other extraneous factors
are considered, such as financial limitations, that are found to be irrelevant to the granted
delegated authority, then the delegate has exceeded his/her jurisdiction. As Craik and
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colleagues note, substantive ultra vires review, “tends to turn on questions of the
interpretation of the authorizing legislation,” and are thus highly fact-specific.155
The objects of the statute in question are necessary to inform the decision-making
process.156 The goals of the statute must be followed with good faith. As the Supreme Court
noted in the seminal case of Roncarelli v. Duplessis: “[d]iscretion necessarily implies good
faith in discharging public duty; there is always a perspective within which a statute is
intended to operate; and any clear departure from its lines or objects is just as objectionable
as fraud or corruption.”157 Applying this to the case of pandemic rationing, if the goal of the
constituent legislation is protecting the public health, then only factors relevant to that goal
may be considered by the delegated actor.
Finally, judicial review may be based on an alleged breach of a principle of natural
justice such as a duty to be fair. Such duties typically encompass procedural aspects:
providing notice, receiving representations, holding hearings and providing reasons.158 Of
most relevance to pandemic rationing, decisions must be free from a reasonable apprehension
of bias (i.e. an impartial decision-maker).159 A reasonable apprehension of bias may exist if a
government-mandated rationing scheme in some form or another favoured government
ministers or agents over members of the general population. In such a case, it is possible that
a well-informed member of the community might perceive it more likely than not that the
administration of such a rationing regime is biased.
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In an apropos example of judicial review – Ontario v. Ontario – a medical officer of
health issued a blanket order prohibiting smoking in ‘test’ hotels, bars and restaurants,
purportedly under their statutory authority to order persons to do or refrain from doing
anything in relation to a ‘health hazard’ (in this case, second-hand smoke). On judicial
review, the Divisional Court held that the medical officer of health exceeded their statutory
authority, which did not extend to making inflexible blanket orders.160 Instead, their powers
only related to case-specific orders. In sum, the court found that the order had the same effect
of legislation, a power that clearly a medical officer of health does not possess. Thus, it was
quashed as being excessive and an abuse of power.
3.2.2.

Standard of Review

Generally, if a decision is made outside the delegate’s jurisdictional authority, courts
will always interfere with such decisions. If a decision is made within jurisdictional
authority, courts then apply one of two standards depending on the circumstances of the
delegated authority and the identity of the decision-maker. Dunsmuir, a relatively recent
Supreme Court of Canada decision, clarified the standards of such review into only two
categories: reasonableness and correctness.161 If wide discretion is authorized under the
constituent statute, then the court will be inclined to apply a test of reasonableness: did the
delegate choose from a range of reasonable options (even if the court may believe such a
decision was incorrect). On the other hand, if limited discretion is authorized, then the stricter
correctness standard may be applied.
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In determining which standard of review to apply, the Supreme Court’s ruling in
Dunsmuir is instructive.162 First, a privative clause is a clear indication that deference is
warranted and that a reasonableness standard may be most appropriate, though not
determinative of the issue. Second, if the decision-maker has expertise in the area of their
decision, that will generally suggest a reasonableness standard. Third, if the decision is
primarily one of fact, or mixed law and fact, then a reasonableness standard is also called for.
Finally, if a decision is highly discretionary, or a policy decision, it will attract a
reasonableness standard.
Assuming the standard is one of reasonableness, the court must determine both the
appropriate degree of deference and whether, the decision falls within a, “range of acceptable
actions that are defensible in respect of the facts and the law.”163 This is obviously a factdriven exercise, and to speculate on how it would be applied, or on possible outcomes in
prospective challenges to rationing decision in pandemics, would imprudent.
3.2.3.

Relief

One of the greatest problems with judicial review of administrative decisions is that
of remedy. As Wruck notes, “more often than not an applicant is unable to obtain a
meaningful remedy.”164 This is because the purpose of administrative law is not
compensatory, but to ensure the proper exercise of public powers. As such, remedies courts
can order are generally restricted to granting an applicant the chance to receive a lawful and
proper administrative decision – issuing an injunction or declaring the exercise of power
illegal. Wruck notes that the function of courts on judicial review is not to substitute their
162
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own judgment for that of the decision-maker, but instead determine whether the actor or
tribunal acted in accordance with the law.165 Therefore, remedies are restricted to those of
injunctory or declatory relief, and not compensation. Such remedies have been held as being
available to any person with standing – direct or discretionary (public interest).166
Furthermore, administrative cases are often moot by the time a re-hearing or
reconsideration of the decision is ordered because the government may act in the interim by
passing additional legislation or regulations. For example, in the case above of Ontario v.
Ontario, the orders of the medical officer of health were to be effectively replaced with
passed legislation of the Smoke-Free Ontario Act.167 Therefore, the court considered whether
the application for review was moot. It was held not to be because, even though a referral
back to the Health Services Appeal and Review Board would not be timely, delineating the
scope of delegated authority was an important issue.
3.3.

Statutory Authority: Physicians & Hospitals
Given the foregoing, it is clear that in order for administrative review to be a

promising avenue of challenging rationing decisions in pandemics, there must be statutorily
delegated and discretionary powers that could be subjected to jurisdictional challenges and
standards of review. As the subsequent sections will show, the government has a vast array
of statutory authority for rationing in pandemics, thereby making them vulnerable to
administrative law challenges.
Provincially – and using Ontario as an example – significant authority rests with the
Minister of Health and Long-Term Care to promulgate guidelines for the use of resources
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and direct the activities of health care professionals and hospitals, all of which could be
possible rationing tools during a pandemic. Likewise, in declared emergencies (public health
and otherwise), additional powers are available to governments to control resource supply
and allocation.
3.3.1.

Regulated Health Professions

Provincial governments hold enormous authority over the regulation of the medical
profession and the operation of hospitals. It is through these powers that the government may
impose rationing criteria and control the use of scarce lifesaving resources during a
pandemic.
First, governments may control the allocation of resources through the use of
professional standards guidelines for physicians, pharmacists, nurses, etc. In Ontario, these
and other regulated health professions are governed by their respective health profession acts
and broadly as a class under the Regulated Health Professions Act, 1991 (RHPA).168 As an
example of the former, the Medicine Act, 1991, governs the medical profession in Ontario,
and incorporates by reference Schedule 2 of the RHPA – the Health Professions Procedural
Code.169 Similar statutes exist for nurses (Nurses Act), midwives (Midwifery Act), and others.
Given that the regulation of physicians is most germane to rationing (as they control the
dispensing of antivirals, use of ventilators, and immunization orders) they will be the primary
focus of this section.
It is important to note that any regulated health profession college has a statutory duty
to serve and protect the public interest.170 Thus, one potential for abuse of the delegated
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authority may be in considering irrelevant factors, or failing to consider relevant factors if
decisions are not made in the public interest. This may result in a declaration that government
actors exceeded their jurisdiction.
The RHPA, and, to a lesser extent, the Medicine Act, 1991, confers on the executive
council of the College of Physicians and Surgeons of Ontario the power to make regulations
regarding the professional practice under its purview. For example, with prior review by the
Minister of Health and Long-Term Care and with the approval of cabinet, a governing
council of a regulated health professions college may make regulations, “prescribing the
standards of practice of the profession and prohibiting members from acting beyond the
scope of practice of the profession in the course of practicing the profession.”171
Furthermore, any such regulation, “may adopt by reference … any code, standard or
guideline relating to standards of practice of the profession and require compliance with the
code, standard or guideline as adopted.”172
It seems therefore, that governing professional colleges can issue practice guidelines
regarding the rationing of resources by physicians or other health care practitioners. For
example, this may be done by adopting a guideline on the use of triage criteria for ventilator
use, restricting antivirals to treatment of certain patient groups and not for prophylaxis
treatment, or mandating priority groups for vaccination. On a practical level, in the event
college-issued regulations on vaccine use conflict with those issued by government
ministries, and the vaccines are provided by the government, it seems evident that in order to
gain access to, and distribute the resource, government-imposed requirements must be
observed.
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While most rule and standards-making authority for health professionals rests with
the colleges, the enabling legislation has reserved similar powers for the government (via the
Minister of Health and Long-Term Care). For example, under the RHPA, the Minister may:
[R]equire a Council [of a regulated health professions College] to make, amend or
revoke a regulation under a health profession Act; [or] require a Council to do anything
that, in the opinion of the Minister, is necessary and advisable to carry out the intent of
this Act, [or] the health professions Act [specific to the relevant profession].173

Furthermore, if the governing council of a health profession college fails to make,
amend or revoke a regulation as directed by the Minister, the Lieutenant Governor in Council
may do so after sixty days.174
It seems clear then that the government or regulatory colleges may impose rationing
guidelines through the regulation of the standards of practice; it appears to be prima facie
within their statutory jurisdiction to do so. While difficult to speculate on future
developments, judicial review challenges may succeed if it could be argued that the
imposition of rationing guidelines are due to factors not regulatory in nature, or driven by
factors inconsistent with the objectives of regulating medical professions in the public
interest.175
From the perspective of a private law suit against the Minister, or others (including
the governing bodies of the health profession colleges), broad liability immunity is provided
by the RHPA to those persons. As per the RHPA, the Crown, its employees, and members of
College councils and committees and similar actors have statutory immunity for acts:
[D]one in good faith in the performance or intended performance of a duty or in the
exercise or the intended exercise of a power under this Act, a health profession Act …
or a regulation or a by-law under those Acts or for any neglect or default in the
performance or exercise in good faith of the duty or power.176
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If rationing decisions are promulgated under these powers, and are done so in bad
faith, then individual actors are open to private liability in negligence.
The extent to which physicians follow any college or Ministry-imposed guidelines is
also vitally important: if they ignore them, the policies are essentially useless. Therefore,
there must be a mechanism available to enforce those guidelines. Schedule 2 of the RHPA
contains the Health Professions Procedural Code (Code), and this provides such a
mechanism. Pursuant to section 87 of the Code, “any regulated health professions college
may apply to the Superior Court of Justice for an order directing a person to comply with a
provision of the health profession Act, this Code, the Regulated Health Professions Act,
1991, the regulations under those Acts or the by-laws.”177 While it is doubtful any college
would get to the level to necessitate a court order, the statutory power is present, which may
serve an important deterrence (or compliance) function.
Antivirals, as shown in chapter one, are a special problem. With antivirals there are,
unlike with specially-manufactured vaccines, private stocks available for dispensing from
pharmacies upon a physician’s prescription. The argument could be made that any physician
prescribing antiviral medications to patients not in priority groups is, or would be,
committing professional misconduct. This is due to a provision in O. Reg. 856/93 that makes
it professional misconduct to prescribe, dispense or sell drugs for an ‘improper purpose’.178
This provision could be an important tool in imposing restrictions on the use of privatelyheld antiviral medications, if it can be established that prescribing them contrary to
government guidelines constituted an ‘improper purpose’. This would be a challenging
hurdle to clear on judicial review, as it not so much that prophylactic use of antivirals is an
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‘improper purpose itself’, it is just that such use may only be considered improper under
conditions of extreme scarcity where public health concerns dictate a restricted use for
treatment purposes only.
3.3.2.

Public Hospitals

In the case of potentially scarce ventilators, if public hospitals (a term which covers
nearly all of Ontario’s 200+ hospitals) adopt rules mandating the use of triage criteria, such
as a SOFA score system for ventilators, physicians must comply with such rules.179 The
statutory authority for mandated physician compliance with hospital policies can most aptly
be seen under clause 28 of section 1(1) of Ontario Regulation 856/93, whereby it is
professional misconduct for a physician to contravene a, “federal, provincial or territorial
law, a municipal by-law or a by-law or rule of a public hospital if, the purpose of the law, bylaw or rule is to protect the public health.” An argument would still have to be proffered that
the rule restricting ventilator use was in the public’s health. As the primary goal of pandemic
response plans is to minimize morbidity and mortality, such an argument would likely pass
any level of judicial muster. But, if the goals are changed such that social continuity, the
protection of key decision-makers, or even lottery-based systems dominate rationing regimes,
then it could be argued that such actions are not consistent with the public’s health, thus
being ultra vires considerations. Public hospitals may also control the standards of physicians
working within its confines through the privilege-granting process.180
The Minister of Health and Long-Term Care, or their authorized delegate, may also
mandate specifics of the treatment and control of any class of patients being treated in the
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province’s public hospitals. In Ontario, under the Public Hospitals Act, subject to the
approval of cabinet, the Minister of Health and Long-Term Care may make regulations with
respect to hospitals as are considered necessary for, “the admission, treatment, care, conduct,
control and discharge of patients or any class of patients.”181 Therefore, it seems likely that
issuing directives to public hospitals to adopt triage protocols would fall under the Minister’s
statutory regulation-making aegis and ruled infra vires, unless extraneous factors are
considered.
Public hospitals are under no obligation to admit patients to their service of care if a
staff physician determines it not clinically necessary.182 While morbid, this could be the case
if patients present, for example, with very high SOFA scores that makes them ineligible for
ventilator treatment. Of course, as is the case with most triage protocols, palliative care
should be provided, but the clinical necessity of that is at the discretion of the admitting
physician, as per the regulations.
Public hospitals are also required to maintain surge capacity plans for, “emergency
situations that could place a greater than normal demand on the services provided by the
hospital or disrupt the normal hospital routine.”183 The regulations do not specify the
requisite content of any such plans. Therefore, ventilator triage prioritization plans do not
necessarily have to be part of every hospital’s surge operating plan.
3.4.

Statutory Authority: Public Health
Outside of regulating the practice of health professionals and the internal operation of

hospitals, all levels of government have dedicated and separate public health powers on
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which they can draw before and during pandemics. The provinces in particular have
oftentimes extraordinary powers available to cabinet, the Premier or public health officials
(namely, the Chief Medical Officer of Health), that are amplified during public health
emergencies such as pandemics. As Ries notes the, “exercise of restrictive [public health]
powers raises concerns about excessive interference with personal liberties.”184 Therefore,
judicial review serves an important function by checking the exercise of those powers.
3.4.1.

Provincial / Municipal

In Ontario, the Health Promotion and Protection Act (HPPA) is the primary public
health statute.185 The HPPA’s stated purpose is to, “provide for the organization and delivery
of public health programs and services, the prevention of the spread of disease and the
promotion and protection of the health of the people of Ontario.”186 Any government actions
ostensibly under the authority of the HPPA must accord with its objectives, and if not, could
be declared ultra vires on judicial review.
3.4.1.1.

Boards of Health

Public health authority under the HPPA lies primarily with local boards of health.
These boards are formed generally around county or municipal boundaries. Boards of health
exist in Durham, Halton, Niagara, Peel, York, Waterloo and the County of Oxford as well as
within single-tier municipalities.187 For example, under the City of Toronto Act, 2006, the
Toronto board of health is deemed to be a board of health established under the HPPA.188
Each board of health in turn has a Medical Officer of Health (MOOH). The province’s
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functions under the HPPA are typically vested in the province’s Chief Medical Officer of
Health (CMOH).
Regarding local control over pandemic responses, the Campbell report on SARS
noted regarding the discretion of local MOOH’s:
The present distribution of legal powers under the Health Protection and Promotion
Act gives the local Medical Officer of Health an enormous ambit of uncontrolled
personal discretion, which is not ordinarily subject to the review or influence of the
Chief Medical Officer of Health. The Chief Medical Officer of Health does have some
override powers, and cumbersome machinery does exist under which the province
might ultimately bring to heel a rogue board of health. But public health authority in
Ontario over infectious disease control, including outbreak management, is primarily
that of local officials with no direct accountability to any central authority.189

What that said, as the legislative analysis will show, the province retains substantial
legal authority to impose its will on public health units. As the Campbell report also noted:
“it is the machinery of last resort, akin to managing a local conflict through the threat of
thermonuclear force.”190
Every board of health must provide and manage health services and programs
regarding, inter alia, “[the] control of infectious diseases and reportable diseases, including
provision of immunization services to children and adults.”191 All of the preceding programs
are considered ‘mandatory health programs and services’. By regulation, the government
may also place additional health programs and services under the purview of boards of
health.192
The Minister of Health and Long-Term Care may publish guidelines on the provision
of mandatory health programs and services and boards of health must comply with any such
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guidelines.193 This would seem to permit the Minister to issue guidelines on pandemic
influenza response to the extent such programs and services relate to controlling the spread of
influenza and/or providing immunization services. Given the latter element of the definition,
there is little doubt the management of mass immunization programs would fall under the
subject matter that such guidelines can cover. Therefore, boards of health appear not to be at
liberty to deviate from guidelines issued by the province in such regards, including priority
groups such as were published during the H1N1 pandemic. As previously mentioned, if
boards of health are not complying with the guidelines, then public interest standing may be
sought to compel governments to enforce their own laws.
The Minister may also make regulations stipulating what diseases classify as a
‘communicable disease’, ‘reportable disease’, or ‘virulent disease’.194 Influenza is listed in
the reportable diseases regulation,195 and the communicable diseases regulation,196 but not as
a virulent disease. Additionally, ‘infectious disease’, ‘pandemic’, ‘provincial, national, or
international health event’ and ‘public health emergency preparedness’ may also be further
defined by the Minister. Such definitional flexibility may allow the government to bring
otherwise ultra vires executive action within the public health legislation.
It is unclear whether antiviral priority groups or ventilator triage protocols would also
fall under the Minister’s guideline-making umbrella. This seems unlikely, as they are not
directly related to the ‘control’ of influenza per se, which suggests a preventative element.
Instead, such pandemic responses may fall under the statutory role of ‘health protection and
disease and injury prevention’. After all, the goal is to minimize overall mortality and
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morbidity as a result of a pandemic – clearly disease and injury prevention. Thus, an
argument could be made that to the extent the board of health is involved in the provision of
antiviral medications or triage protocol-setting, the Minister may also make guidelines in
those regards.
Local medical officers of health (MOOHs) also have extensive powers under the
HPPA regarding communicable diseases, including influenza. By written order, a medical
officer of health may compel any person to do or refrain from doing anything specified in the
order.197 Such an order may only be made when the MOOH is of the opinion, on reasonable
and probable grounds, that the following conditions have been met: (a) “… a communicable
disease exists or may exist or that there is an immediate risk of an outbreak [in the MOOH’s
health unit]”; (b) the communicable disease presents a risk to the health of persons [in the
MOOH’s health unit]”; and (c) the order is necessary, “to decrease or eliminate the risk to
health presented by the communicable disease.”198 If the preceding conditions are met, any
order may be made requiring a person (or class thereof) to, inter alia, shut down premises,
submit to a physician’s inspection to determine if they are infected, and/or quarantine
themselves.199 Returning to the principles of administrative law, if the above conditions
precedent are not met and actions are taken by a MOOH ostensibly under the foregoing
authority; on judicial review, such actions will likely be declared ultra vires.
The enumerated list of orders that could be made by a MOOH is not exhaustive.
Therefore, in addition to quarantine orders, it seems possible that MOOH may also order
health care professionals to treat certain patients over others, as is the case with priority
groups. Pharmacists may also be ordered to turn over any private stockpiles of antiviral
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medications or cease their distribution. Likewise, in the management of priority groups, it is
possible a MOOH may deliver orders to classes of persons informing them to remain home
during immunization periods, or to attend at immunization clinics. Of course, as with any
government actors’ actions, they must comply with the Charter. In addition, any order must
contain the reasons for the order,200 and be made within in the confines of the objectives of
the HPPA, which is protecting the public’s health – not social continuity.
3.4.1.2.

Enforcement

If an individual fails to complete or undertake a recommended course of treatment
(for example, refusing to take antivirals or complete the course or within the specified time
frame), they must be reported by the treating health care professional to the medical officer
of health.201 However, such actions (e.g. failing to take antivirals) do not constitute direct
offences under the HPPA and are therefore of little practical consequence.
Contravening section 42 of the HPPA is an offence, which provides that no person
shall obstruct a medical officer of health who is, “lawfully carrying out a power, duty or
direction.”202 Likewise, failure to comply with any order under the HPPA or regulation, or
failure to comply with select sections of the HPPA, constitutes an offence.203 On conviction
for an offence, any person is liable for a maximum fine of $5,000 for each day of the
offence.204 Corporations, municipalities and boards of health are liable to a maximum
$25,000 fine, per day.205
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It is also a contravention of the HPPA to knowingly provide false information to the
CMOH, MOOH or, “a person who is carrying out any power, duty or direction under [the
HPPA] or is otherwise acting in the lawful performance of his or her duties under [the]
Act.”206 This is a highly relevant provision, as it would seem that lying to public health
nurses about one’s status in a priority group (be it age, disability status, medical history, etc.)
would thus constitute an offence. However, this provision is only truly relevant to the extent
it can deter such behaviour. It is unlikely that most persons are aware lying to public health
officials during a pandemic is illegal. Therefore, the realistic impact of this section is
questionable.
Any contravention of an order made pursuant to the HPPA may be restrained by
application to the Superior Court of Justice by the order-maker, the Minister of Health and
Long-Term Care, or the CMOH.207 A judicial order may also be sought to prohibit a
continuing or repeating contravention, and any such order may be enforced as any other
judicial order.208 Procedurally, actions in the Superior Court must comply with the slow and
cumbersome Rules of Civil Procedure, casting doubt on their utility.
These enforcement mechanisms only serve to restrain contraventions – that is,
stopping someone from doing something. They cannot be used to require compliance, unless
framed in the double negative. Recourse to the courts for such enforcement measures is not
available to the general public, as an application may only be made by select government
authorities, such as the Minister or CMOH. Overall, the procedures for judicial enforcement
have been criticized as, “confusing and weak … no way to enforce a statute.”209 Therefore,
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the non-statutory mechanisms for review explored in this thesis – judicial review and private
law suits – may be more appropriate at delivering a meaningful remedy.
3.4.1.3.

Appeal

Any member of a class of persons subject to a MOOH order may apply to the Health
Services Appeal and Review Board (HSARB) for a hearing of their case.210 Likewise, any
order by a MOOH under the HPPA must contain information regarding entitlement to a
hearing in front of HSARB, if the person delivers notice of such a request within fifteen days
of being served with a MOOH order.211 Any appeal of a MOOH order does not result in an
automatic stay, unless a stay is ordered by HSARB pending the completion of the hearing
process.212
The hearing process is slow, and in the case of a pandemic, likely too slow to be
effective. For example, total possible time from the date of an order to a hearing is
approximately thirty days. In terms of a pandemic, this is substantial and by the time a
hearing occurs the order may no longer be necessary (particularly if it is not stayed in the
interim). For example, an order may be made regarding rationing of resources, and by the
time the hearing comes up, the priority groups may already have changed or expanded, thus
nullifying the very point of the hearing.
On appeal hearings, HSARB may rescind, confirm or alter the MOOH’s order and in
so doing substitute their own findings for those of the MOOH.213 Any decision by HSARB
may be further appealed to the Divisional Court on questions of law or fact, and thus subject
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to traditional standards of judicial review (reasonableness or correctness).214 If a MOOH
order was stayed by HSARB, a judge of the Superior Court of Justice may grant a further
stay pending appeal to the Divisional Court.215 On appeal to the Divisional Court, the court
may refer the matter back to HSARB for re-hearing or may rescind, confirm or alter the
decision of HSARB.216
Overall, the procedures for enforcement of orders are not as detailed or ‘convenient’
as ideally would be the case. As has been noted:
The difficulty is that the assessment and compliance machinery is infinitely
complicated, replete with notices, directions, orders, procedures before the Health
Services Appeal and Review Board and the Superior Court of Justice and appeals
therefrom. It more resembles an international peacekeeping operation than it resembles
effective machinery to enforce basic health protection standards across the province.217

This is problematic, because as the Campbell SARS report notes, “[i]t is not enough
to provide legal authority to make orders. If the orders cannot be enforced through a clear set
of reasonable and efficient procedures, there is no point in making the order in the first place.
The procedures to exercise those powers must be in place and must be clear and fair.”218
3.4.1.4.

Provincial Public Health Powers

The province’s chief public health officer – the Chief Medical Officer of Health
(CMOH) – is empowered under the HPPA as follows: “[if the CMOH is] of the opinion that
a situation exists anywhere in Ontario that constitutes or may constitute a risk to the health of
any persons, he or she may investigate the situation and take such action as he or she
considers appropriate to prevent, eliminate or decrease the risk.”219 The sweeping powers of

214

Ibid, ss. 46(1), 46(5).
Ibid, s. 46(2).
216
Ibid, s. 46(5).
217
Campbell, supra note 189 at 1542.
218
Ibid at 1915.
219
HPPA, supra note 185, s. 77.1(1).
215

62

the CMOH fortunately can be restrained using administrative law. In particular, their actions
may be challenged on judicial review as lacking jurisdiction if a condition precedent (e.g. a
health risk) is not truly present, or is in fact not a health risk.
The primary distinguishing feature of the CMOH as compared to local medical
officers of health is that they are empowered to act anywhere in Ontario, and not simply
restricted to the jurisdictions of particular boards of health. Second, the CMOH may exercise
all statutory powers of a board of health. However, despite the foregoing broadly-worded
section, they cannot act outside the powers or duties listed in the HPPA and cannot direct
public health officials to do anything they are not empowered to do under the HPPA.
The CMOH also has the statutory authority to apply to the Superior Court of Justice
for an order to combat public health threats. In order to apply to the court, the CMOH must
be of the opinion that a, “situation exists anywhere in Ontario that constitutes or may
constitute a risk to the health of any persons.”220 In return, the court may order a board of
health to take such actions as the court considers, “appropriate to prevent, eliminate or
decrease the [public health] risk.”221 The scope of orders a judge may make under this section
is not restricted to those stipulated elsewhere in the HPPA. Thus, as a pandemic is surely ‘a
risk to the health of any persons’, if a judge believes that ordering a local board of health to
comply with mandated priority lists or guidelines for dispensing vaccines, antivirals or
ventilators would ‘prevent, eliminate or decrease the risk’, it would seem this section
sanctions such an order. This may be another weapon in the government toolbox to combat a
pandemic through the use of health resource rationing, so long as a judge would agree to
grant the order.
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3.4.1.5.

Procurement

The HPPA also empowers the Minister of Health and Long-Term Care to order the,
“procurement, acquisition and seizure of any medications and supplies provided for in the
order.”222 The Minister may also compel private individuals to provide information necessary
to determine who holds medications and supplies.223 ‘Medications and supplies’ are defined
to include: “antitoxins, antivirals, serums, vaccines, immunizing agents, antibiotics and other
pharmaceutical agents, medical supplies and medical equipment.”224 Thus, in the case of
pandemics, the three likely scarce resources identified in chapter one – vaccines, ventilators
and antivirals – all fall within the scope of this provision.225
The foregoing appears to be clear legislative authorization for the identification and
seizure of scarce lifesaving healthcare resources in a pandemic. This provision will prove
most useful in controlling the dispensing of antiviral medications, as many private stockpiles
exist in pharmacies, hospitals and elsewhere. In order for any mandated priority or
distribution guidelines to be followed, seizure of those holdings may be necessary, and doing
so is clearly authorized by the HPPA.
Of course, any exercise of the Minister’s discretionary power must be consistent with
administrative law principles, and thus in accordance with the objectives of the HPPA. In
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particular, certain conditions precedent must be met prior to the Minister’s exercise of the
emergency procurement power, in order for it to be prima facie infra vires. There must be a
public health emergency; the supplies must be necessary, and unable to be procured
otherwise. Specifically, the CMOH must also certify in writing the following conditions
precedent:
(a) there exists or there may exist an immediate risk to the health of persons anywhere
in Ontario;
(b) the medications and supplies are necessary to address the risk; and
(c) the Chief Medical Officer of Health is of the opinion that regular procurement
processes for medication and supplies are unable to meet the needs of persons in
Ontario.226

In the event persons fail to comply with a Minister’s orders (re: seizure) or directions
(to provide information), a judge of the Superior Court of Justice may on application issue an
order requiring compliance, including ordering police officers to physically seize the
medications or supplies.227
3.4.1.6.

Emergency Response & Planning: Declaration of Pandemic

The provincial CMOH may also direct boards of health or medical officers of health
to adopt or implement policies or measures concerning infectious diseases, health hazards, or
public health emergency preparedness.228 In order to make such orders, the CMOH must be
of the opinion that:
(a) that there exists, or there is an immediate risk of, a provincial, national or
international public health event, a pandemic or an emergency with health impacts
anywhere in Ontario; and (b) that the policies or measures are necessary to support a
co-ordinated response … or to otherwise protect the health of persons.229
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Any such order may not exceed six months of effective duration, subject to unlimited
renewal of same periods or earlier termination by the CMOH.230
Condition (a) above is also likely the derivation of the ‘declaring a pandemic’ step
found in most pandemic plans. While there are few explicit criteria for the activation of
pandemic preparedness and response plans, some have made it clear that the provincial Chief
Medical Officer of Health will declare a pandemic, at which point that province’s plan is in
effect.231 The presence of conditions precedent, and time limits on the orders all suggest a
strong potential for judicial review. This is an important role, because as the Campbell report
notes, “[e]mergency powers are inherently dangerous. They carry the twin dangers of
overreaction and underreaction.”232
The declaration of a public health emergency (or pandemic) is not a certain event
during a pandemic. For example, during the H1N1 pandemic, most provinces did not declare
a public health emergency. As part of a review of Alberta’s response, it was noted that a
formal emergency was not declared because it, “is an extraordinary measure and used as a
last resort when other measures do not adequately protect the public.”233 In other words, “the
pandemic was not an emergency … the challenge was managing the immunization
clinics.”234
Notwithstanding the foregoing, when the CMOH declares a pandemic, the first
condition in the HPPA provision above is met, enabling the emergency response plan to be
activated. But, there is no statutory requirement that emergency response plans require a
pandemic declaration, as local boards of health may still act without the CMOH’s directions
230
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or orders by drawing on their own powers. In the event a board of health refused to comply
with CMOH directions or any other provincial direction, regulation, guideline or part of the
HPPA, the Minister of Health and Long-Term Care may direct compliance, and take
whatever measures are necessary to ensure compliance.235
As with the other statutes examined in this chapter, personal liability immunity (civil)
is conferred by the HPPA on MOOHs and the CMOH and other select classes of public
health workers for the good faith execution (or lack thereof) of their duties and powers.236
This immunity does not apply to the Crown, who remains liable under the HPPA.237
Importantly, the barring of a proceeding for liability does not preclude judicial review.238
3.4.2.

Federal

As health administration is a predominantly provincial matter, there are far fewer
federal statutes and regulations on public health matters, including pandemics. Most of the
federal government’s role appears to be in the ‘soft law’ area (non-binding public health
guidelines) and in acting in a coordinating role between the provinces and territories. An
example of the latter is its role as the lead purchaser (and capacity-builder) for domestic
pandemic vaccine supply. As previously mentioned, agreements between the provinces and
the federal government are not legally binding. As the party entitled to receipt of the vaccine
under the manufacturing contract, the federal government has a large and extremely
important non-statutory role in distributing those vaccines across the country. As well, the
federal government fulfills its roles by maintaining a national stockpile of antiviral
medication and other health resources to respond to a public health emergency.
235

HPPA, supra note 185, ss. 82 - 84.
Ibid, s. 95(1).
237
Ibid, s. 95(1.1).
238
Ibid, s. 95(2).
236

67

The Public Health Agency of Canada is the lead federal department on health
promotion and other public health matters (including public health emergency preparedness).
The agency is under the direct leadership of the federal Minister of Health.239 The Minister
has overall public health powers for the Government of Canada as a result of the Department
of Health Act (DHA).240 Unfortunately, other than establishing the agency and reaffirming the
Minister’s jurisdiction over public health matters, the Public Health Agency of Canada Act
contains little else of relevance.241 The Minister may, and does delegate their powers to the
agency and its officers and employees, most notably the Chief Public Health Officer
(CPHO), who is also the deputy head of the agency.
The Minister of Health may also act in response to a pandemic through their powers
under the DHA. Pursuant to the DHA, the Minister of Health has authority to make
regulations necessary to carry out the objectives thereof (which includes the preservation of
the health of Canadians).242 Any contravention of a Minister’s regulation is an offence
punishable by summary conviction.243 If a health risk is significant and requires immediate
action, the Minister may issue an interim order (similar to a regulation). Unlike regulations,
interim orders have expiry dates of approximately fourteen days unless either a replacement
regulation is made or the federal cabinet approves the order.244 The interim order power is
necessary to enable the Minister to respond to urgent threats where a formal regulation would
not be time efficient. It is very conceivable that such an order may be used in the early stages
of a pandemic, but given the short time-frame of effectiveness and the length of most
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pandemics, a regulation would likely be a more advisable and appropriate course. If a
regulation is utilized to impose rationing, the rationing must again be defensible with
reference to the objective of the DHA – preserving the health of Canadians – so as to pass
judicial review on the issue.
Finally, the Department of Public Safety and Emergency Preparedness Act
establishes the named department and the Minister thereof has all powers of the Government
of Canada over emergency preparedness and public safety that have not been assigned by law
to another department. 245 This is important, as it has already been shown that the Minister of
Health has powers over public health matters, including diseases and public health
emergencies. Therefore, while the Public Safety Minister may have some role in public
health emergencies in areas not related to or ancillary to ‘health’, any role would be
diminished during a pandemic, and relate mostly to logistics coordination, etc.
3.5.

Statutory Authority: Emergencies
Other than regulated health professions and public health legislation, governments

have recourse to extraordinary powers under emergencies statutes, including the explicit
authorization for rationing resources. Neither public health nor emergencies legislation
specifically precludes the operation of the other during public health emergencies such as
pandemics. Therefore, governments may choose to rely on one type of enabling statute or
both, depending on what they wish to accomplish and what conditions are requisite to the
exercise of specific powers.
Broadly speaking, emergency planning (including pandemics and other non-healthrelated emergencies) in Canada is bottom-up, starting at the individual level: “the
245
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responsibility to deal with emergencies is placed first on the individual and then on
successive levels of government, as the resources and expertise of each are needed.”246 As
emergencies typically threaten great numbers of citizens, and possibly the very existence of
the state and civil society, many emergency powers are extreme. It is for this reason that the
declaration of an emergency (activating the associated statutory powers) is not to be taken
lightly or assumed to occur during a pandemic (which, as the H1N1 experience shows, can
be mild). In fact, the CPIP notes that it is unlikely that a federal or provincial emergency will
be declared during a pandemic.247 Oddly, this runs contrary to Ontario’s plan which states
that an early declaration of provincial emergency is likely.248
Of relevance to administrative law, given the extraordinary powers under
emergencies statutes, a more searching judicial review may be warranted. With that said, it
could also be argued that the uncertain and fast-moving nature of emergencies demands more
judicial deference to executive decision-makers. Regardless of the standard of review
adopted, it is clear that the greatest opportunity for judicial override is for a declaration of
ultra vires – that there was in fact no emergency – which, as this section will show, is
obviously a condition precedent to all statutory-conferred emergency powers.
3.5.1.
3.5.1.1.

Provincial
Emergency Planning & Administration

The Ontario Emergency Management and Civil Protection Act (EMCPA), which
replaced the Emergencies Act (Ontario), governs the province’s emergency response
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apparatus.249 Under the EMCPA, an ‘emergency’ is defined as, “a situation or an impending
situation constituting a danger of major proportions that could result in serious harm to
persons or substantial damage to property and that is caused by … a disease or other health
risk.”250 As is clear from a plain interpretation of the statutory language, pandemics (as
diseases or health risks) are likely included in the class of emergencies under the EMCPA.
This is an important inclusion: it ensures the ability of governments to respond in the event a
‘public health emergency’ is not declared under public health legislation. With that said, it is
not clear if a pandemic need be declared (by the WHO or the CMOH) or what qualifies as a
health risk sufficient to trigger the emergency provisions. Therefore, this condition precedent
could be fertile ground for administrative challenge.
The EMCPA requires municipalities and each government ministry and agency to
develop emergency management programs consisting of, inter alia, an emergency plan,
training programs and public education efforts regarding public preparedness for
emergencies.251 All emergency plans must, “provide for obtaining and distributing materials,
equipment and supplies during an emergency.”252 The procurement of vaccines and holding
of mass immunization clinics seems to clearly fall under this provision. Therefore, it is no
surprise that each provincial plan called for the rationing of resources as necessary. True
fidelity to the preceding provision would suggest all emergency plans should contain detailed
information on how resources are going to be obtained, and most importantly, how they will
be distributed in the event of shortfall. However, as was seen with the H1N1 pandemic, how
resources are rationed is highly dependant on the science and virulence of the strain (or
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circumstances of the emergency) and therefore plans cannot be overly detailed, and most
rightly maintain sufficient flexibility. Whether a court would agree with such an
interpretation on judicial review is less clear.
Provincial and/or municipal emergency response plans must also authorize municipal
employees or provincial civil servants to, “take action under the emergency plan where an
emergency exists but has not yet been declared to exist.”253 This section appears intended to
ensure that preparatory actions need not wait until an official emergency declaration is
issued. This makes logical sense: it would be unwise to wait until a declaration is issued to
take any action, and doing so may hinder an effective emergency response. With that said,
the wording of the enabling provision appears overly broad and not simply reserved to
preparatory actions. For example, it is possible that if, as per the definition of emergency, a
public health threat such as a pandemic exists, and an emergency response plan calls for
rationing of resources, that such rationing can legally occur even without a formal emergency
declaration. Such actions could be subject to challenge on administrative law principles on
grounds of abuse, as government actors can take extreme measures without meeting the
conditions precedent. It is likely that courts would apply a stricter standard of review in such
circumstances in order to mitigate any potential for abuse.
3.5.1.2.

Emergency Declarations & Jurisdictional Issues

A head of a municipality (such as a mayor) may declare an emergency and make
orders necessary to implement an emergency response plan and to protect property and the
health, safety and welfare of residents of the emergency area.254 Fortunately, the EMCPA
creates a proviso that any such actions or orders must not otherwise be contrary to law. This
253
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is an important carve-out, as it prevents mayors from exercising legal powers that normally
do not reside with them, such as expropriating property, forcing quarantines, etc.
An identical power is reserved for the Premier of Ontario, allowing the higher-tier of
government to override the mayor unilaterally.255 Province-wide, the cabinet or Premier (if
the situation is extremely urgent) may declare a state of emergency throughout the province
or in parts thereof.256 Unless ratified by a cabinet order, any Premier-declared emergency
terminates after 72 hours.257 Therefore, if actions that would otherwise not be permitted
continue past the expiry time, the authorizing executive would be ultra vires their
jurisdiction.
Any provincial declaration of emergency must meet two conditions precedent listed
in the legislation: (1) the emergency must require “immediate action to prevent, reduce or
mitigate a danger of major proportions that could result in serious harm to persons;” and (2)
the resources of the government must be insufficient to effectively address the emergency,
cannot be relied upon without significant delay, or if it is impossible without delay to
determine if the resources are adequate.258
The Premier has unique powers under the EMCPA in the event an emergency is
declared, either by the Premier him/herself or cabinet under section 7.01. The Premier may
step in and exercise the powers of any officers, minister or employees of the Crown under
any statute.259 This power could prove vital in a public health emergency, where under public
health legislation, the directing mind of the government response is the Chief Medical
Officer of Health. The Premier’s powers under the EMCPA appear to provide the Premier
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with the ability to step in and exercise the public health authority’s powers should it be
deemed necessary. However, a further provision in the EMCPA provides that nothing therein,
“shall be construed as abrogating or derogating from any of the powers of the Chief Medical
Officer of Health.”260 What is unclear is whether the Premier stepping in to exercise some of
those powers constitutes derogating or abrogating – as opposed to complementing – the
CMOH’s powers.
Furthermore, the Premier’s exercise of these powers could be reviewed for bias or
abuse. The Campbell report in particular is concerned with political interference in what
should be a health decision. For example, the report states:
The most important thing in a public health emergency is public confidence that
medical decisions are made by a trusted independent medical leader such as the Chief
Medical Officer of Health free from any bureaucratic or political pressures. This is
particularly true of public communication of health risk. People trust their health to
doctors, not to politicians or government managers.261

If any part of the emergency falls in the area of a municipality, the Premier may also
exercise all the powers and duties of the municipality, effectively stepping into the shoes of
municipal council, and issue any such orders necessary to that end.262 The Premier may also
delegate their powers to any minister or to the Commissioner of Emergency Management.263
Likewise, cabinet may also delegate its powers to any minister of the Crown or to the
Commissioner of Emergency Management.264
As the powers of the Premier, cabinet and other government ministers and
commissioners during a declared emergency are extreme, such decision-makers cannot act
opaquely. As per section 7.0.6 of the EMCPA, the Premier, or a delegated minister, must
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make regular public reports on the emergency.265 Likewise, within 120 days of the end of a
declared emergency, the Premier must table a report on the matter in the legislature,
including a detailed account of any orders issued and how they fit within the criteria
specified in the EMCPA.266
In a further effort to limit the extensive powers of government actors during a
declared emergency, any emergency declaration automatically terminates after fourteen days
(if not earlier terminated).267 The period of a declared emergency may be extended by cabinet
approval for one additional fourteen day period.268 The legislature may, by resolution, also
extend a declared emergency for periods of up to twenty-eight days.269 An important
phrasing of the section providing the legislature the power to extend is that they may do so
for periods. Therefore, each extending resolution has a sunset clause of twenty-eight days,
but there is no limit on how many resolutions may be passed. Thus, with the continuous
approval of the legislature, it is possible a declared emergency may persist indefinitely, as
would emergency powers under the EMCPA. The legislature may also, by resolution,
disallow any declaration of emergency or extension thereof.270 Failure to abide by these
provisions would be grounds for judicial review, though the remedy may illusory.
3.5.1.3.

Emergency Orders

The purpose of declaring an emergency under the EMCPA is to gain access to
provisions authorizing special orders. The EMCPA explicitly states that the goal of such
emergency orders is to, “promote the public good by protecting the health, safety and welfare
265
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of the people of Ontario in times of declared emergencies in a manner that is subject to the
Canadian Charter of Rights and Freedoms.”271
There are several conditions precedent to cabinet orders that may be made during a
declared emergency. The only orders that may be made are those that cabinet believes:
Are necessary and essential in the circumstances to prevent, reduce, or mitigate serious
harm to persons … if in the opinion of [cabinet] it is reasonable to believe that: (a) the
harm … will be alleviated by the order; and (b) making an order is a reasonable
alternative to other measures that might be taken to address the emergency.272

Furthermore, any such orders must only apply to the affected areas of the province, be
effective for only as long as necessary, and the authorized actions exercised so as to limit
their intrusiveness.273 Finally, any orders made under section 7.0.2(4) are automatically
revoked after fourteen days, unless renewed for identical periods by cabinet or a delegated
minister.274
As can be seen from the immediately foregoing provisions, it is possible that
rationing measures in response to pandemics meet the conditions precedent in the event an
emergency is declared. Any such measures are clearly designed to mitigate or reduce serious
harm to persons and will likely be effective at doing so. One question that may arise is
whether mandating priority groups or triage protocols are reasonable alternatives to other
measures. If a rationing situation is necessitated due to the severity of the pandemic or
resource supply challenges, there may be no alternative other than to ration according to
some regime. It is doubtful that a challenge on the type of rationing protocol adopted would
fit under this provision, as it is the rationing orders themselves that are the only reasonable
alternative to doing nothing. In essence, the question of the provision is not: ‘is a lottery
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better than a utilitarian approach?’ Instead the question is: ‘is any government mandated
resource rationing reasonable as compared to allowing physicians to decide at the bedside?’
It would be a steep climb indeed to claim that such actions are per se unreasonable, but
nonetheless a potential area for judicial review.
The class of orders that the provincial cabinet may make during a declared emergency
is an enumerated, but not exhaustive list.275 Several classes of orders in particular are relevant
to rationing. First, orders may be made implementing emergency plans. If these plans involve
rationing of resources or prioritization of recipients, this provides further legal legitimacy to
those ‘soft law’ plans seen in Chapter 1. Second, cabinet may make orders to, “prevent,
respond to or alleviate the effects of the emergency … appropriating, using … of
property.”276 Thus, if antiviral medication or other resources are privately held they may be
appropriated by the government in order to combat the pandemic. Such takings are not to be
considered legal expropriations so as to require compensation by the government.277
Reasonable compensation may be made for losses as a result of the taking, but there is no
obligation on the government to do so.278 Likewise, government-held resources (such as
vaccines, ventilators or antivirals) may be used in any manner the government deems
necessary in order to respond to or alleviate the effects of the pandemic.
A second rationing-relevant order cabinet may make during a declared emergency is
the ability to authorize, “facilities … to operate as is necessary to respond to or alleviate the
effects of the emergency.”279 It is not apparent on its face whether such a provision would
permit orders to be made requiring hospitals to comply with, for example, triage protocols. It
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appears that the provision exists to require power generators and other essential utilities and
institutions to operate outside normal hours or staffing requirements. However, the argument
could be made that in order to alleviate the effects of a pandemic, it is necessary for a
hospital at above-surge capacity levels to implement a triage protocol plan.
Third, and perhaps most relevant, cabinet may make orders regarding, “[u]sing any
necessary goods, services and resources within any part of Ontario, distributing, and making
available necessary goods, services and resources and establishing centres for their
distribution.”280 This provision goes hand-in-hand with the next power: “[p]rocuring
necessary goods, services and resources.”281 Combined, such orders would seem to
encompass purchasing emergency pandemic supplies as well as setting criteria for their use
and distribution. This includes not only those goods procured by the government, but seems
to cover ‘all goods’, whether or not in government custody.
The language on ‘using’, ‘distributing’ and ‘making available’ is important, as it
covers all relevant manner of ensuring resources can be utilized. ‘Distributing’ and ‘making
available’ would include providing immunizations and perhaps antiviral medications.
Likewise, ‘using’ would certainly encompass setting criteria for the use of ventilators. The
provisions restrict any such orders to ‘necessary’, but it is not clear what this term implies. It
would seem discretion rests with cabinet to determine what resources are necessary.
However, given the vagueness, this may be an avenue for legal challenge.
In addition to the listed classes of orders, the final enumerated paragraph provides
cabinet with the power to issue orders, “[c]onsistent with the powers authorized in this
subsection, taking such other actions or implementing such other measures as the Lieutenant
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Governor in Council considers necessary in order to prevent, respond to or alleviate the
effects of the emergency.”282 This is a catch-all provision, demonstrating that the enumerated
order classes are not an exhaustive list. Therefore, if particular rationing mechanisms or
resources do not easily fit within an enumerated power, there can be little doubt (given the
foregoing provision) that cabinet has authority to issue such orders as long as they are
necessary to respond to the pandemic (a condition that may be debatable upon review).
The EMCPA explicitly provides that it does not affect the rights of a person to seek
judicial review for any acts or omissions under the EMCPA.283 The EMCPA does provide
private law statutory actor immunity to, public servants, ministers, municipal councils, and
others for actions made in the good faith exercising (or neglect thereof) of their duties and
powers under the EMCPA and associated orders.284 Such immunity is only personal
immunity, as the Crown is not relieved of liability.285
It is an offence to fail to comply with an EMCPA order (issued under section 7.0.2(4))
or obstruct the exercise of a power or duty related to those orders.286 Each day that an offence
continues constitutes a separate offence for the purpose of the following penalties.287
Liability on conviction for individuals includes a maximum fine of $100,000 or
imprisonment for not more than one year.288 A corporation is liable for a maximum fine of
$10,000,000.289 And a director or officer of a corporation is liable to a maximum fine of
$500,000 and imprisonment for not more than one year.290 The legislation also empowers
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judges on conviction to increase the maximum fine beyond that stipulated, to an amount not
exceeding any financial benefit a person would have received for their contravention.291 Any
contravention of any orders under the EMCPA may also be restrained by to the Superior
Court of Justice.292
As the above breadth of orders demonstrates, there are numerous administrative law
principles that would be applicable to the exercise of emergency powers. Of most relevance
are conditions precedent and the consideration of factors outside the objectives of the statutes
(or in most cases, the specific provision which qualifies how the powers may be used).
Therefore, governments would be advised to tread carefully in utilizing these powers and
issuing orders so as not to exceed the scope of their lawful jurisdiction.
3.5.2.

Federal

The federal government’s main public health role arises only in cases of emergencies.
The Government of Canada has primary responsibility for emergency response in areas of its
constitutional jurisdiction or where assistance has been requested from a province(s). There
are two main legislative planks to the federal response to emergencies: the Emergencies Act
(EA) and the Emergency Management Act (EMA).
3.5.2.1.

Emergency Management Act

Under the EMA, the Minister of Public Safety and Emergency Preparedness is
responsible for coordinating the federal government’s ‘emergency management’ activities
across departments and with the provinces.293 ‘Emergency management’ is defined as: “the
prevention and mitigation of, preparedness for, response to and recovery from
291
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emergencies.”294 The Minister is responsible for, inter alia: supervising the preparation,
maintenance and testing of government emergency management plans; coordinating the
federal government’s response to an emergency; providing non-monetary assistance to
provinces; continuity of constitutional government; and any other responsibilities empowered
by cabinet.295 The EMA also provides that the federal government may not respond to
provincially declared emergencies unless requested to do so, or required by an interjurisdictional agreement.296
As can be seen, the Minister’s role is broadly preparatory and coordinating in nature,
without specific powers to implement any departmental emergency management plans or
programs. Instead, the power to implement, and in fact develop, topical emergency plans
rests with the respective departmental ministers (as was seen with the Minister of Health and
the Public Health Agency of Canada).297 The Minister of Public Safety also does not have
direct power to influence content of emergency management plans; therefore, they would be
unable to insist on rationing or the adoption of specific sequencing criteria. As well, the EMA
does not confer legal status on emergency management plans, nor make it in an offence to
contravene any such plans.
The only potential opportunity for the Minister of Public Safety to control any
rationing would be regarding their responsibility for ensuring continuity of constitutional
government.298 It seems likely that if they deem it necessary for the continuity of government
to vaccinate or provide scarce lifesaving resources during a pandemic to select persons with
constitutional authority, they would be within their legal powers and obligations to do so.
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This would be consistent with ‘social worth’ regimes, language which is not found in the
stated objectives of any of the public health acts and would certainly be subject to strict
judicial review (possibly on correctness).
3.5.2.2.

Emergencies Act

The Emergencies Act replaced the War Measures Act and is the federal government’s
main vehicle for responding to major emergencies.299 Unlike the EMA, the powers under the
EA are far greater and authorize measures that would normally be considered inappropriate.
This is seen in the preamble to the EA, which states: “in order to ensure safety and security
during such an emergency, the Governor in Council should be authorized, subject to the
supervision of Parliament, to take special temporary measures that may not be appropriate in
normal times.”300
Of note, the EA is explicitly binding on both federal and provincial governments.301
This ability of the federal government to intervene in areas that may normally be considered
provincial jurisdiction has sound constitutional footing under the Peace, Order and Good
Government phrasing found in the preamble to section 91 of the Constitution Act, 1867.302
The notwithstanding clause (section 33) of the Charter was not invoked as part of the EA
legislation package, and therefore the statute remains subject to the provisions of the Charter
of Rights and Freedoms, as the preamble explicitly states.
The EA governs the federal response in four emergencies: public welfare
emergencies; public order emergencies; international emergencies; and war emergencies. For
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the purposes of a pandemic, the only one of relevance is the first – public welfare emergency.
A ‘public welfare emergency’ is defined by the EA as meaning, “an emergency that is caused
by a real or imminent … disease in human beings … and that results or may result in a
danger to life or property, social disruption … so serious as to be a national emergency.”303
Clearly, a pandemic fits the first part of that definition but where it may fail is in the
definition of a ‘national emergency’.
A ‘national emergency’ is defined by the EA as, “an urgent and critical situation of a
temporary nature that … seriously endangers the lives, health or safety of Canadians and is of
such proportions or nature as to exceed the capacity or authority of a province to deal with it
… and that cannot be effectively dealt with under any other law of Canada.”304 Pandemics
would seem to apply – they are temporary (albeit less temporary than other emergencies) and
seriously endanger the lives of Canadians. The problem that may arise should the federal
government seek to rely on the EA for jurisdiction during a pandemic, is that it is clear from
the preceding study of provincial legislation that provinces do have the capacity to deal with
pandemics, as does existing federal law. Therefore, the second part of the test may not be met
– existing capacity may be sufficient. Of course, any such conclusion is highly dependant on
the nature of the pandemic, but from the retrospective of H1N1, it is possible a similar
pandemic would not pass the EA test.
Given the potential for ‘inappropriate’ actions resulting from the exercise of EAauthorized powers, judicial review will be extremely important in constraining those actions
unless the statutory tests have been met. The above definitions implicitly build in
opportunities for judicial review, as they function as conditions precedent. If either of the
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definitional tests fail on review, any actions pursuant to the EA are ultra vires and could be
declared invalid.
For the sake of analysis, let us assume that a pandemic fully passes the definitional
tests, so as to constitute a public welfare emergency under the EA. If the Governor in Council
(federal cabinet) believes on reasonable grounds that such an emergency exists, a declaration
of a public welfare emergency may be made.305 Any declaration must meet additional formal
requirements, including consultations with affected provincial governments.306 The
declaration must also state what temporary measures are believed necessary to address the
emergency and the parts of Canada over which the declaration is to apply.307 Any such
declaration is immediately effective, but must be confirmed by Parliament within seven
sitting days.308 The initial effective period of a declaration is a maximum of ninety days.309 A
declaration may be revoked by cabinet at any time.310 Parliament may also revoke a
declaration either by a direct revocation or by voting down a confirmation of a declaration of
emergency.311 Unlimited continuances of public welfare emergency declarations may be
issued for periods of up to ninety days.312
Pursuant to a ‘declaration of a public welfare emergency’, cabinet may make orders
and regulations reasonably believed to be necessary to deal with the emergency. The subject
of such orders may include, inter alia: travel and movement restrictions; ordered
evacuations; requisition and use of property; direction to qualified individuals to render
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essential services; and establishment of emergency shelters and hospitals.313 Most relevant to
pandemic rationing is the ability to make regulations and orders regarding, “the regulation of
the distribution and availability of essential goods, services and resources.”314 If vaccines and
other scarce lifesaving resources can be considered essential goods, then the federal
government may control their distribution via prioritization guidelines. This can occur only
under a formally declared EA emergency, and only if believed to be reasonably necessary to
alleviate the emergency – a plethora of conditions precedent.
The EA specifies that any orders or regulations made in the event of a public welfare
emergency are to function concertedly with provincial efforts and are not be exercised, “in a
manner that will not unduly impair the ability of any province to take measures.”315 In fact, a
declaration of a public welfare emergency may not be made if the emergency is confined to
only one province, unless the relevant provincial government states that the, “emergency
exceeds the capacity or authority of the province to deal with it.”316 All these statutory
restrictions on discretion and procedural requirements again suggest that judicial review of
executive action is likely to be a promising avenue of challenge however indeterminate the
results may be.
In order to enforce any regulations or orders made under the foregoing provisions,
cabinet may provide, for contravention of any order or regulation, the imposition of summary
conviction penalties (maximum $500 fine or six months imprisonment, or both) or
indictment penalties (maximum $5000 fine or five years imprisonment, or both).317 Control
over police forces for enforcement of any contraventions remains with the provinces or
313
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municipalities as the case may be, and the EA does not authorize derogating such control.318
Therefore, any federal enforcement attempts may be limited.
Section 47(1) of the EA provides personal immunity to ministers and Crown actors
for any act or omission in the good faith exercise of their duties and powers pursuant to
orders or regulations.319 The Crown itself remains liable for any actions for which personal
immunity is granted.320 Also, the federal Crown must – not may – grant, “reasonable
compensation to any person who suffers loss, injury or damage as a result of any thing done,
or purported to be done, under … any proclamation, order or regulation.”321
As this section has shown, the powers and responsibilities of the federal government
are much less comprehensive and specific to rationing than their provincial counterparts. The
federal government’s primary legal ability to ration, let alone respond generally during
pandemics, exists only if a national public welfare emergency is declared pursuant to the
Emergencies Act. Such a declaration is highly unlikely to be made given that the conditions
for declaration would not be met during a mild pandemic, as provinces would be most
capable to respond and federal government assistance would not likely be superior to their
own. The multitude of conditions precedent and formal requirements suggests that, if the EA
were relied on, administrative review could be a propitious area for legal challenge.
3.6.

Conclusion
It is clear that all levels of government have a breadth of statutory powers to rely on in

promulgating and enforcing rationing decisions in the course of a pandemic. Those powers
can often be considered extreme (as compared to normal functions of government and
318

Ibid, s. 9(1).
Ibid, s. 47(1).
320
Ibid, s. 47(2).
321
Ibid, s. 48(1).
319

86

relations between the government and the citizenry); and so it is no surprise that enabling
statutes contain many conditions precedent and other qualifications to action. As such,
judicial review of rationing by delegated actors is a strong possibility, likely demanding
searching levels of inquiry by the courts to match the powers and the potential for abuse.
While administrative law may be most promising in terms of the sheer number of potential
areas of challenge, its predictive success is uncertain due to the lack of analogous cases
considered to date. Instead, private law may offer a more determinate level of success (or
lack thereof).
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Chapter 4
Private Law Challenges
4.1.

Introduction
In addition to administrative law challenges of executive action, governments may

also be sued in private law for negligently making or implementing rationing decisions. It is
possible suits may be brought if death or harm befalls individuals and they believe it was
because they did not receive necessary resources on time, due to negligently created or
operated government-mandated rationing programs.322 Similar actions may also be brought
against physicians and hospitals if supply-constraints result in delivery of substandard care.
Such suits are not new to the public health realm, occurring both during the West Nile
Virus outbreak and SARS in Toronto, though not in relation to rationing. Both public health
crises spawned law suits, and those instances coupled with existing case law, suggest
governments will likely not be held liable in tort for rationing decisions, due to duty of care
issues and a distinction between ‘policy’ and ‘operational’ decisions.
In the first part of this chapter, the primary focus will be on the potential negligence
liability of provincial and federal governments for promulgating rationing/priority guidelines.
In this regard, past jurisprudence arising from SARS and West Nile Virus suggest the turning
point of any liability analysis will be on whether the government in its public health capacity,
is sufficiently proximate to individual plaintiffs such that a private law duty of care arises.
Current case law suggests that no private law of duty would be owed to private citizens.
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Second, even if a duty of care were found, rationing decisions may be exempt from
liability due to the legal distinction between ‘operational’ and ‘policy’ decisions. While the
law in this area is unclear, it seems likely that the act of making rationing guidelines would
be ‘policy’, thereby exempting upper-tier governments from liability. On the other hand,
implementation of those guidelines would trigger a full-fledged liability analysis, involving
the additional elements of negligence claims – standard of care, causation and damages.
The remainder of the chapter will examine possible tort liability of hospitals and
physicians. Hospitals do not owe a duty to patients to provide a reasonable level of care and
therefore there would be no cause of action. On the other hand, it is widely recognized that
physicians do owe a duty of care to patients, and thus the analysis will turn on whether the
standard of care was breached. That is, did abiding by rationing protocols result in the
provision of substandard of care? As courts appear to apply a contextualized standard of care,
it seems unlikely that private law liability will be found, at either the institution or health care
provider level.
4.2.

Key Elements of the Tort of Negligence
Tort law can be considered a predominantly compensatory/corrective regime: justice

is achieved when the wronged party is returned to the original position they would have been
in but for the defendant’s negligence. However, compensation is not the only goal of tort law
(though many academics quibble with the normative implications of such a statement).
Deterrence must also be considered an element of tort law, and it will exist regardless of
whether it is an explicit goal as it flows naturally from compensating injured parties.
Economically rational actors, and in the case of governments politically rational, seek to
reduce liability exposure and will do so when it is economically (or politically) efficient.
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Thus, tort law sets a legal standard that governments and others must meet. Falling below the
standard will result in liability, and therefore, it is assumed, they will seek to avoid doing so.
The private law tort of negligence is founded in common law principles. There are
four essential elements for a court to find negligence, each of which must be proven on a
balance of probabilities:
(a) the defendant owed the plaintiff a legal duty of care;
(b) the defendant breached that duty of care;
(c) the plaintiff suffered legally recognized damage/harm; and
(d) the damage was caused by the defendant’s breach of the duty of care.323
As subsequent sections will show, any potential tort action for rationing in pandemics
will likely fail on the first (if proceedings are brought against governments as policy-setters,
or hospitals) or second elements (if brought against physicians). Failure on either of the first
two elements would halt any further judicial consideration of the remaining factors, but it is
obvious that the plaintiff must have suffered some harm (capable of being compensated) as a
result of rationing decisions such as morbidity or mortality. Finally, any alleged substandard
actions must have directly caused those harms suffered by the plaintiff. If all four elements
are found, governments, physicians and others may be held liable.
4.3.

Sovereign Immunity & Proceedings against the Crown
At common law, governments (as embodiments of the Crown) enjoy sovereign

immunity from tort claims. This traditional common law approach has largely been
abandoned through statutory modification. Such statutes waive the Crown’s traditional
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immunity. For example, the Proceedings Against the Crown Act (PACA) in Ontario subjects
the Crown to liability as a capable and full-aged person.324
The PACA stipulates what actions in tort lie against the Crown, as if it were a person
of full age and capacity.325 Specifically, the Crown would be subject in tort to the following
actions:
(a) in respect of a tort committed by any of its servants or agents;
(b) in respect of a breach of the duties that one owes to one’s servants or agents by
reason of being their employer;
(c) in respect of any breach of the duties attaching to the ownership, occupation,
possession or control of property; and
(d) under any statute, or under any regulation or by-law made or passed under the
authority of any statute.326

Furthermore, no proceeding lies against the Crown in tort for the acts or omissions of
a servant/ agent unless a proceeding would also lie personally against same servant/agent.327
In other words, unless the person who committed the tort would be liable, the Crown is not
liable.
The scope of statutes such as the PACA is limited in waiving statutory immunity in
several key areas. 328 First, the PACA does not open the Crown to liability exceeding that
which would apply to a natural person. Second, causes of action may not be brought against
the Crown if they instead lie against a Crown agency or corporation. Third, actions brought
against the Crown as a result of acts or omissions of employees (including ministers of the
Crown) may only be brought if the employee (or ‘servant’, as the statute states) was actually
appointed to that position. Finally, the Crown, through the PACA and similar legislation,
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does not waive its sovereign immunity respecting, “the due enforcement of the criminal law
or of the penal provisions of any [a]ct of the [l]egislature.”329
The liability of Crown servants may also be directly curtailed or protected by
legislation. As was seen in virtually every emergencies or public health statute examined thus
far, statutes confer personal immunity on government actors exercising their powers, duties
or obligations (or failing to act) in good faith. Thus, civil suits cannot be successfully
launched against those individuals (as individuals per se) for their actions. The PACA also
provides that if personal tort liability of a servant or agent is limited by legislation, then the
Crown is similarly protected.330 Therefore, given the language of the PACA and personal
immunity provisions of various statutes, the conferring of personal immunity to Crown actors
would appear to confer complete immunity on the Crown itself.
However, sections subsequent to the personal immunity protections in the legislation
examined claw away Crown (not personal) immunity from the immediately preceding PACA
provision. Thus, public health and emergencies statutes, while providing personal immunity
to Crown actors, re-provides for direct Crown liability. Such provisions explicitly state they
apply notwithstanding the sections of the PACA that relieve the Crown of liability. For
example, the Emergency Management and Civil Protection Act provides that despite sections
5(2) and 5(4) of the Proceedings Against the Crown Act, the Crown is not relieved of
liability, “for the acts omissions of a minister of the Crown or a public servant … and the
Crown is liable under that Act as if … [the foregoing section] had not been enacted.”331 This

329

Ibid, s. 2(2)(d).
Ibid, s. 5(4).
331
EMCPA, supra note 249, s. 11(2).
330

92

is not the case under the RHPA, where the Crown is also granted immunity for good faith
actions.332
A unique situation arises when government actors are also physicians, such as local
medical officers of health and provincial chief medical officers of health. In terms of
personal liability for negligence, are they held to different standards because they are
physicians (and required to be so for their appointment)? As physicians, the common law
standard of care is generally that of reasonable professional competence. However, as some
commentators have noted, the statutory provisions providing personal immunity effectively
(and as they argue, inappropriately) alter the traditional common law standard of care of
those physicians to one of simple ‘good faith’. 333 The overall liability of physicians will be
explored in more detail later in this chapter.
Any claims against government pursuant to the PACA would by definition have to be
made after the pandemic. In the event persons wished to claim the government was negligent
in rationing of lifesaving resources such as vaccines, the negligent decision would have
already been made and any finding of a court on negligence would not alter any such
decision. The time delay is also amplified by the requirement in the PACA that any notice of
claim must be served on the Crown at least sixty days before the commencement of an
action.334 Given the delay in commencing an action against the Crown, and by its very
nature, any action would only be compensatory and would not rectify the situation during a
public health crisis. The compensation-only reality is further solidified by the PACA which
prohibits the granting of injunctory relief or specific performance and, “in lieu thereof may

332

RHPA, supra note 168, s. 38.
Andrew Flavelle Martin, “Statutory Good-Faith Immunity for Government Physicians: Cogent Policy or a
Denial of Justice?” (2011) 4:2 McGill JL & Health 75-97.
334
PACA, supra note 324, s. 7(1).
333

93

make an order declaratory of the rights of the parties.”335 Therefore, unless a settlement is
agreed upon that alters a rationing priority group so as to include the claimant, no action
against the Crown will provide an affected person with the recourse of receiving the resource
in question, only compensatory money or declatory relief.336 And, that is only if negligence is
proven and liability found against the Crown which, as the next section will show, is unlikely
to be the case.
4.4.

Liability of Governments in Negligence for Pandemic Rationing
Government decisions regarding rationing in pandemics (and the implementation of

those decisions) may open the government to private law liability in tort. 337 A potential
plaintiff may be someone who believes rationing or sequencing guidelines were negligently
crafted or implemented. For example, it may be argued that if the goal is to protect the
public’s health and reduce morbidity and mortality, school-aged children should have been
vaccinated first or other claims along similar lines. Of course, the plaintiff must have
personally suffered some legally cognizable harm as a result of those decisions.
Past cases considering the government’s liability in responding to the public health
threats of SARS and West Nile Virus show that the central issue is one of duty of care: does
the government owe a private law or public law duty of care to the citizenry? Further
complicating this analysis are courts’ hesitations in holding governments liable for ‘policy’
decisions, as opposed to ‘operational’ ones. These issues will be explored below.
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4.4.1.
4.4.1.1.

Duty of Care
The Cooper-Anns Test

There is a preponderance of existing case law on the key elements of negligence
claims. The leading test for the first element of negligence – duty of care – was set down by a
series of cases starting with the House of Lords decision in Anns v. Merton London Borough
Council, and continuing through the Supreme Court of Canada cases of Kamloops v. Nielsen
and Cooper v. Hobart.338
Before applying the Cooper-Anns test as it is known, courts must determine if
existing case law recognizes the duty of care alleged by the plaintiff. If so, then a duty of care
exists and a full analysis in that regard is not necessary. If not, then a full Cooper-Anns twostage analysis is warranted to investigate the novel claim.
The first stage of the test investigates the relationship between the plaintiff and
defendant, and involves an examination of proximity, foreseeability and policy. Policy
considerations at this stage are only concerned with the relationship between the parties and
not external factors. As the next section will show, most claims to date involving the public
health role of governments have been struck on this matter, with courts finding there is
insufficient proximity between the public health authority and the individual plaintiff to
ground a private law duty of care.
In the unlikely event a prima facie duty of care is found under stage one, the second
stage of the test is undertaken and involves looking at external residual policy concerns that
would militate against recognizing a novel duty of care.339 Such policy considerations would
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include the desire to immunize government ‘policy’ decisions from tort liability.340 This has
led to a judicially recognized dichotomy between ‘policy’ and ‘operational’ decisions, with
only the former attracting immunity. This is the primary focus of the second part of this
section, drawing on a critical review of jurisprudence to show that setting rationing
guidelines is likely to fall within the realm of decisions constituting ‘policy’, whereas the
implementation of those guidelines are ‘operational’.
4.4.1.2.

Proximity

Assuming a tort claim against the government for pandemic rationing would not fall
within a recognized category of duty of care, a full Cooper-Anns test would be necessitated.
As the case law shows, the key issue in any such analysis will likely be the issue of
proximity. Proximity is necessary for finding a duty of care because if the parties are not
sufficiently proximate it would be unfair and unjust to impose a legal requirement on the
defendant to be mindful of the plaintiff’s interests.341 Unfortunately, there is no single test for
proximity, nor is there a single factor that must be considered in the analysis.342
To date, the key proximity consideration in public health-related cases has been
whether a private individual or class of individuals is sufficiently proximate to the
government authority as defendant. In leading and early cases on the issue, the Supreme
Court has found that regulatory bodies are generally too far removed from plaintiffs to create
a private law duty of care. For example, in Cooper, the Supreme Court held that the statutory
duty of the Registrar of Mortgage Brokers was owed to the public at large, not individual
investors. Likewise, in Edwards v. Law Society of Upper Canada, the Supreme Court found
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the Law Society was not sufficiently proximate to individuals placing trust funds with
solicitors so as to create a private law duty of care.343
As the Supreme Court made clear in Cooper, the statutory scheme authorizing the
public decision-making in question is the initial point of the proximity analysis. This is
because the stated objectives of the statute(s) are highly determinative of the duties and
obligations owed by the government entity. As Chapter 3 showed, there are numerous
statutes available for the government to rely on for rationing during a pandemic. However, it
is likely the HPPA will be most relied on, and fortunately, there is existing case law where
that statute was analyzed.
In the first case of relevance – Eliopoulos Estate v. Ontario – the plaintiff became
infected with West Nile Virus (WNV) after being bitten by a mosquito in Mississauga.344
The plaintiff’s estate alleged the provincial government should have prevented the 2002
outbreak of WNV, or in the alternative, managed it better. Areas of alleged negligence
included, inter alia: the failure to effectively and adequately implement the province’s WNV
plan; failure to take measures to control the mosquito population; failure to provide accurate
information to the public about WNV; and a failure to coordinate the province’s response to
WNV.
Motions were brought by the defendant to dismiss the claim as disclosing no
reasonable cause of action, which were rejected. The central issue on appeal then was
whether the province owed a private law duty of care to the plaintiff to take reasonable steps
to prevent the spread of WNV – a question of proximity. The defendant province submitted
that if any duty were owed it was to the general public, not specific individuals, and that any
343
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liability on the ‘operational’ level (implementing policy) should rest with local boards of
health and not the provincial government (a dichotomy that will be explored in the next
section).
The Ontario Court of Appeal found the claim was not sufficiently analogous to a
recognized set of cases where a duty of care had been found: “[t]here is plainly no category
of cases that supports the respondents’ assertion that Ontario owes a private law duty to
protect all persons within its boundaries from contracting a disease.”345 Therefore, the
analysis turned on whether there was a novel duty of care that could be found on the facts of
the case, using the two-part Cooper-Anns test. 346
The Ontario Court of Appeal first turned to the provisions of the HPPA to determine
whether the statutory scheme created a sufficiently proximate duty of care solely on its terms.
The Court held that the HPPA created only discretionary powers in the Minister of Health
and Long-Term Care to act in the public interest, if they so chose to exercise those powers.347
The Court concluded there was a public law duty, “that requires the Minister to endeavour to
promote, safeguard, and protect the health of Ontario residents and prevent the spread of
infectious diseases.”348 However, as the Minister’s powers and duties were not mandatory,
the public law duty of care could not be extended to a private law duty owed to the specific
plaintiff. In other words, a mandate to act in the broad public interest does not equate to a
duty to a particular private person. The lack of nexus between the plaintiff and defendant was
extensive, as the duties of the Minister were owed to the public at large and not even a
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specific class of the public (such as mortgage investors), as was the case in Cooper where a
duty of care was also not found.349
The Court in Eliopoulos wrote:
This case is concerned with a general risk faced by all members of the public and a
public authority mandated to promote and protect the health of everyone located in its
jurisdiction. The risk of contracting a disease that might have been prevented by public
health authorities is a risk that is faced by the public at large. It is a much more
generalized risk than the type faced by mortgage investors or clients of lawyers.
Moreover, the nexus or relationship between a member of the public who contracts
WNV and the Minister is more attenuated than the nexus or relationship between a
mortgage investor and the regulator of mortgage brokers or a client and the regulator of
the legal profession.350

In a similar case – Williams v. Ontario – a 2009 Ontario Court of Appeal decision
decided contemporaneously with four similar appeals, it was established that persons infected
with SARS during the 2003 outbreak could not hold the province liable in private law.351 The
case was a proposed class action with the class being all persons who contracted SARS in
Toronto or from a person from Toronto, and their families. Andrea Williams, the
representative plaintiff, contracted SARS during the second wave of the outbreak as a
surgical patient in late May 2003. The defendant Ontario government sought to strike the
claim as disclosing no reasonable cause of action because they argued, along the lines of
Eliopoulos, they owed no private law duty of care to the plaintiffs.
Many of the powers exercised by the government during the SARS crisis are similar
to those that may be applicable in the course of a pandemic. For example, SARS was
declared a reportable and communicable disease pursuant to the HPPA, and the Premier of
Ontario, operating under the then-Emergency Management Act, declared SARS a provincial
emergency. Toronto-area hospitals were ordered by the Minister of Health to implement
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emergency plans, effectively shutting down except for essential services. Likewise, directives
were issued by the CMOH (pursuant to the HPPA) to hospitals regarding protective gear,
disease reporting, limiting non-urgent care and controlling the movement of persons on
hospital premises. Eventually, such infection control measures were gradually eased. It was
this easing the plaintiffs alleged was negligent and causative of the second outbreak. Other
allegations of negligence include that the province prematurely lifted the state of emergency,
failed to maintain a proper public health system to deal with outbreaks, and failed to issue
proper directives to hospitals.352
In its analysis, the Ontario Court of Appeal found it necessary to undertake a full duty
of care analysis under the Cooper-Anns rubric. Like in Eliopoulos, foreseeability of harm
was not at issue, proximity was.353 The Court started by canvassing existing case law on the
protection of the public interest by health-related regulatory authorities and noted that all of
the cases emphasized that the duty of government is to the public as a whole and not specific
persons. The Court concluded that decisions of government actors during the SARS crisis
were analogous to those in cases where a private law duty of care was rejected (such as
Eliopoulos). Therefore, the Court held, no private law duty of care or cause of action existed
and the first stage of the Cooper-Anns duty of care test was not met. 354 There was simply
insufficient proximity to ground a finding of a prima facie duty of care.
In an attempt to distinguish their case, the plaintiffs in Williams unsuccessfully
argued that the representative plaintiff was not simply a member of the public at large, but of
a smaller identifiable class giving rise to sufficient proximity. The same argument may be
made regarding pandemic rationing if there are classes of persons identified as more
352
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susceptible to severe illness and rationing plans do not prioritize those persons. Such lines of
argument in Williams were based on findings of duties of care in relation to mortgage
investors and those dealing with lawyers (in the cases of Cooper and Edwards respectively).
The Court addressed this argument by stating:
The fact that the plaintiff contracted SARS while she was in the hospital does not put
her in a narrow class of individuals in a direct relationship with Ontario. Moreover, as
in Eliopoulos, the proximity between the province and one who happens to visit a
hospital is considerably more remote than the proximity between individuals dealing
with lawyers and mortgage brokers and the public authorities charged with the duty to
regulate and monitor those very dealings, as in Cooper and Edwards.355

Therefore, applying the same logic to pandemic rationing, it is doubtful proximity
would be found in such a case, as the duty would remain owed to the public at large. This is
emphasized by the Court’s opinion that, “[d]ecisions relating to the imposition, lifting or reintroduction of measures to combat SARS are clear examples of decisions that must be made
on the basis of the general public interest rather than on the basis of the interests of a narrow
class of individuals.”356
Unlike in Eliopoulos, the plaintiffs in Williams also argued that the directives issued
by the Chief Medical Officer of Health injected the provincial government sufficiently into
the management of the crisis so as to pass the proximity hurdle.357 The Court agreed that the
directives were more detailed than the West Nile Virus response plan and were mandatory in
nature. However, the Court disagreed that this fact had any bearing on the issue of proximity.
The Court wrote: “[i]t is simply not arguable in law that by promulgating these quasilegislative standards to hospitals and health care workers, Ontario created a relationship of
proximity with the plaintiff sufficient to give rise to a private law duty of care.”358
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That last statement is highly instructive for rationing in pandemics. In order to
mandate rationing, governments may be forced to promulgate standards to hospitals, public
health boards and health care practitioners. The decision in Williams strongly suggests such
standards would not ground a finding of proximity and a corresponding private law duty of
care. Thus, it seems provincial governments may utilize many of the statutory powers
outlined in Chapter 3 without fear they will expose themselves to liability.
The question that remains after considering Eliopoulos and Williams is whether the
proximity analysis changes if the plaintiffs are not members of the general public, but
healthcare workers? Such a situation was considered and disposed of in Abarquez v. Ontario,
heard and decided together with Williams, in which a group of nurses and their families
claimed the province was liable for damages suffered as a result of contracting SARS.359 The
plaintiffs claimed the directives issued to hospitals by the province’s Chief Medical Officer
of Health were inadequate and risk-exposing; the directives were not adequately enforced;
and timely information about SARS was not provided.360 The plaintiffs also argued that the
holdings in Williams and Eliopoulos do not apply to their claims because the proximity
analysis is different, as the class of plaintiffs was not simply members of the public but
nurses with direct patient contact making them particularly vulnerable to contracting
SARS.361 Furthermore, they had no choice but to follow the provincial directions that applied
to their workplaces. Therefore, the plaintiffs argued, proximity was established by reasonable
reliance: Ontario should have been mindful of their interests when they issued directives
directly intervening in the daily operations of hospitals.362
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Ultimately, the Court rejected the proximity claims on the same basis as in Williams
and Eliopoulos by stating: “[n]urses were, by virtue of their profession, in the eye of the
SARS storm, but they had no higher claim to have their health protected by Ontario than any
other resident of the province.”363 The Court went on to hold that the increased risk of
infection of nurses was by virtue of their profession, “not a risk Ontario created when it
promulgated the Directives or determined how to deal with the SARS problem.”364
Any finding of a private law duty of care would also potentially conflict with the
CMOH’s main concern when promulgating directives – the broader public interest. As the
Court stated: “[w]here recognizing a private law duty of care on the part of a public authority
towards a certain class of individuals could conflict with the public authority’s overarching
duty, proximity does not exist and no private law duty should be found.”365
The duty to the public at large, and courts’ willingness to protect difficult decisions
made in the good faith defense of the public interest, can also be seen in courts’ appreciation
of the weighing of competing interests. As was found in Abarquez, the weighing of
competing interests in order to arrive at a position that best satisfies the public interest
militates against finding a private law duty of care and public decision-makers will be given
wide legal latitude to do so. Likewise, the Court in Williams stated:
[A] decision to lift restrictions may increase the risk of the disease spreading but may
offer other advantages to the public … public officials charged with the responsibility
for imposing and lifting such measures must weigh and balance the advantages and
disadvantages and strive to act in a manner that best meets the overall interests of the
public at large.366

Therefore, it appears evident that in a potential legal challenge to rationing guidelines
or directives promulgated under the HPPA (or using similar discretionary powers), it is
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highly unlikely that a private law duty of care would be found due to insufficient proximity
between the public health authority (acting in the broader public interest) and a private
plaintiff. Thus, any negligence suit against the government for rationing decisions or the
provision of scarce resources may fail at the outset as disclosing no reasonable cause of
action.
4.4.1.3.

Policy/Operational Dichotomy

In the unlikely event proximity is found, the second step of the Cooper-Anns test
must be applied. That is, are there external policy reasons to limit the scope of liability?
Perhaps the single largest relevant consideration under the second stage of the test is the
traditional exemption courts have given government ‘policy’ decisions (the setting of policy,
not the implementation of such) from common law tort liability. ‘Operational’ decisions are
not as exempt. As Woodall notes, immunity provided to ‘policy’ decisions has traditional
underpinnings in conceptions of sovereign immunity.367 In reviewing the historical
development of the policy-operational distinction from early US jurisprudence, Woodall
notes that the original dichotomy was between ‘operational’ decisions and those considered
to be ‘discretionary’. 368 In outlining the modern dichotomy, McLachlin, J. wrote in
Swinamer:
There is no private law duty on the public authority until it makes a policy decision to
do something. Then, and only then, does a duty arise at the operational level to use due
care in carrying out the policy. On this view, a policy decision is not an exception to a
general duty, but a precondition to the finding of a duty at the operational level.369
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In regards to rationing, the question for this section thus becomes: does the setting
and promulgating of rationing/priority sequencing guidelines constitute a ‘policy’ or
‘operational’ decision?
While the foundations for the modern policy-operational dichotomy began with the
House of Lords’ decision in Anns, the Supreme Court first expounded on the distinction’s
development in a trio of cases beginning with Just v. British Columbia. 370 The plaintiff in
Just was a man who suffered severe injuries and the loss of his daughter’s life when a
boulder came loose on the side of a highway, rolling down onto their car. He alleged the
province was negligent in its inspections of the highways. In Brown, the plaintiff’s car
crashed as a result of skidding on black ice. 371 The plaintiff alleged the province was
negligent in maintaining the highway free of black ice, as road sanding crews were still on a
reduced summer schedule. Finally, in Swinamer the plaintiff was injured when a tree fell on
his truck while traveling on a provincially-maintained highway and sued the province for
negligence in the creation and adoption of its tree-removal policy.372 In all three cases, it was
conceded that there was a duty of care on the province to maintain the roadways in question.
This is easily contrasted with the public health case analysis in the preceding section where it
was established there is no private law duty of care. The ‘policy’ versus ‘operational’
distinction was also considered to a lesser extent in both Eliopoulos and Williams.
In Just, the Supreme Court of Canada followed a two-step analysis once a prima facie
duty of care had been found. First, the legislation was examined to determine if the province
was under an obligation to maintain the highways or whether there were statutory
exemptions from liability for failure to maintain them. The Court found that the maintenance
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of highways was discretionary.373 The Court then turned its analysis to a determination of
whether or not the province is exempt from liability as a result of the negligence in question
relating to a ‘policy’ decision. In this regard, the Court held that the method of inspections
were not ‘policy’ decisions –and instead ‘operational’ decisions, ordering a full standard of
care analysis at a new trial.374
Analysis of the enabling public health legislation shows that government maintains
wide discretion in the provision of health care resources and is not under any obligation to
provide them to all persons. Consistent with the principles enunciated in Just, if they were
under a statutory obligation to provide certain services to a certain standard that would end
the matter there. Likewise, an explicit statutory exemption from liability would have the
same effect, but a different result. Neither are present in the case of the HPPA and similar
statutes, where statutory obligations are limited, making it challenging to prove governmental
authorities failed to discharge their duties.
In beginning its ‘policy’ versus ‘operational’ analysis, the Supreme Court in Just
acknowledged growing involvement of government in every aspect of daily life, thereby
making historical Crown immunity legally intolerable and leading to statutes (such as the
Proceedings Against the Crown Act) which treat the government as a natural person for
matters of tort liability.375 The Court noted: “the Crown is not a person and must be free to
govern and make true ‘policy’ decisions without becoming subject to tort liability as a result
of those decisions.”376 The Court went on to state that not all government decisions can be
classified as ‘policy’. Instead, the challenge facing courts is to distinguish between cases of
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true ‘policy’ decisions and those government decisions which are ‘operational’. The
distinction is important because the former, “should be exempt from tortious claims so that
governments are not restricted in making decisions based upon social, political or economic
factors.”377
In summarizing the policy/operational distinction, Cory, J. for the majority wrote:
In determining what constitutes such a policy decision it should be borne in mind that
such decisions are generally made by persons of a high level of authority in the agency,
but may also properly be made by persons of a lower level of authority. The
characterization of such a decision rests on the nature of the decision and not on the
identity of the actors. As a general role, decisions concerning budgetary allotments for
departments or government agencies will be classified as policy decisions. Further, it
must be recalled that a policy decision is open to challenge if it is not made in the bona
fide exercise of discretion. If after due consideration it is found that a duty of care is
owed by the government agency and no exemption by way of statute or policy
decision-making is found, a traditional tort analysis ensues and the issue of standard of
care required of the government must next be considered.378

The judgment of Cory, J. in Just stipulates broad indicia that militate in favour of
finding that a decision is ‘policy’ such as those involving budgetary allocation decisions and
decisions made by high levels of authority. The latter essentially encompass ‘threshold
decisions’ – the initial decision whether to do anything at all.379 Then, once the decision is
made to inspect or ration, as the case may be, it must be carried out non-negligently. In Just,
it was ultimately held at the re-trial ordered by the Supreme Court that the inspection system
was negligent for not including a climbing inspection.
Outside of providing the example of budgetary allotments and lighthouse inspections,
the Court in Just provided little concrete guidance on what characteristics of a decision make
it ‘policy’ in nature. Nor did the Court turn its mind to what ‘bona fide exercise of discretion’
means. The result, as Woodall notes, is that ‘policy’ is whatever courts happen to say it is in
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the given case, with no general applicable rule or philosophy.380 He posits that, “finding that
a decision is by nature policy or operational is invariably a simple assertion [by the
court].”381
David Boghosian notes, in reviewing the legal landscape after Brown and Swinamer,
that those decisions effectively overturned Just in finding that true ‘policy’ decisions may be
made at any level of governmental decision-making.382 Thus, it seems the level of the
decision-maker’s authority is not helpful in the dichotomous analysis. Instead, Bowal and
Boland note that judgments Brown and Swinamer coalesced around characterizing ‘policy’
decisions as those involving, “the expenditure of funds, budgetary constraints, personnel
limitations – decisions involving social, political and economic factors.”383 For example, the
Court in Brown noted:
True policy decisions involve social, political and economic factors. In such decisions,
the authority attempts to strike a balance between efficiency and thrift, in the context of
planning and predetermining the boundaries of its undertakings and of their actual
performance. True policy decisions will usually be dictated by financial, economic,
social and political factors or constraints.
The operational area is concerned with the practical implementation of the formulated
policies; it mainly covers the performance or carrying out of a policy. Operational
decisions will usually be made on the basis of administrative direction, expert or
professional opinion, technical standards or general standards of reasonableness.384

However, as Bowal and Boland aptly note, clothing in immunity those decisions that
involve economic or political considerations is a useless and circular distinction since every
function of modern government involves such considerations in some way, shape, or form.385
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Klar likewise critiques the reasoning: “[t]he reality is that initial decisions by government to
institute programs are inevitably followed by the need to make more decisions. These
subsequent decisions, as with the initial decisions, inevitably involve social, political, and
economic factors.”386 As Klar notes regarding the different outcomes on the issue in Just,
Brown and Swinamer, they were all resource allocation decisions.387 Thus, it seems that
characterizing a decision as a resource allocation judgment is not truly indicative of its status
as ‘policy’ or ‘operational’.
The presence of discretion also does not aid in the ‘policy’ versus ‘operational’
determination. Courts seems to rely on the exercise of discretion often as an indicator of a
‘policy’ decision. However, as Woodall notes, the definition of ‘discretion’ is ambiguous and
inconsistently applied. Instead, Woodall suggests discretion should be seen as necessary for a
decision to be ‘policy’, but not so for ‘operational’ decisions which he posits come in two
forms: “those that are merely mechanical, where the functionary has no discretion, and which
are therefore fully reviewable and second, those that involve the implementation of a higher
level policy decision, but nevertheless permit wide (non-reviewable) discretion.”388
Therefore, looking for discretion also does not seem to be a promising avenue to determine if
rationing decisions would be ‘policy’ or ‘operational’ in nature.
The scaling back of clear pronouncements in Just by courts in Brown and Swinamer
suggest that the scope of ‘true policy decisions’ is significantly expanding. As DeRae notes,
“[t]rue policy decisions are not restricted to "threshold," high level decisions involving large
sums of money or costs; they also include lower level, "balancing" decisions, involving small
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sums of money or costs.”389 But based on the judgment of the majority in Just, even ‘true
policy decisions’ can be found not immune from private law action. Cory, J. for the majority
wrote: “[t]hus, a true policy decision may be made at a lower level provided that the
government agency establishes that it was a reasonable decision in light of the surrounding
circumstances.” Woodall notes that this statement is extremely odd, because it not only
reverses the burden of proof regarding reasonableness from the plaintiff to the government
agency in question, but also means that, counter to the Courts’ holding, ‘true policy
decisions’ are not absolutely immune and must instead pass some reasonableness test.390 The
result he notes is that, “the presumption that public activity can generate private law liability
is virtually irrebuttable.”391
Likewise, Boghosian notes that governments are open to civil negligence liability
when policy decisions are made irrationally, in bad faith or ultra vires the delegated
powers.392 Klar similarly states that:
These decisions can only be challenged if they are not made in good faith. In this
context, good faith refers to decisions made for ulterior motives, as a result of
corruption, or with such a lack of conscientiousness that one can only conclude that no
real discretion was ever exercised.393

In a similar vein, in both Kamloops and Just, the Supreme Court considered the
question of whether discretion includes the authority to not consider making a decision at all,
so as to escape liability. The courts held the government is under a duty to consider whether
to exercise discretion or not. Failure to make such considerations would amount to
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unreasonableness and would not be a bona fide exercise of discretion, thus opening
ostensible ‘policy’ decisions to judicial review for negligence.
It is also possible potential liability may attach to purposely ambiguous policy
decisions if they are determined be irrational, unreasonable or made in bad faith. While not
tested in court, this may have occurred during the West Nile Virus outbreak when a guide
produced by the Public Health Branch of the Ministry of Health, “was supposed to be a clear
action plan to guide local health units in their approach to West Nile [but] gave no clear
direction on the use of insecticides.”394 It seems possible courts may find such actions to not
be bona fide exercises of discretion, and therefore reviewable for negligence. Thus, the
provincial government would not be certain of escaping liability by purposely failing to issue
detailed rationing guidelines or by refusing to issue them at all.
Overall then, while the Supreme Court has attempted to paint in broad strokes what
constitutes a ‘policy’ decision of government, it has sadly failed. The result, Bowal and
Boland argue, is unwieldy and lacking in predictive powers.395 In particular, they argue the
judgments in Brown and Swinamer only muddy the legal waters further,396 making it
impossible to determine ahead of time if a government decision would be considered ‘policy’
or ‘operational’.397 Thus, it becomes a virtual game of chance. Most importantly, they note
the difficulty in surmising any consistent judicial approach has, and will continue to result in
an enlargement of the scope of government liability.398
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Given the uncertainty surrounding the policy/operational dichotomy, can we
determine if pandemic rationing decisions would be immune from liability? It certainly does
not seem possible, at least with any high level of confidence. However, using analogous
circumstances, such as those seen in the West Nile Virus and SARS cases, it may be possible
to shed some additional light on the question.
Relying on judgments in Just, Brown and Swinamer, there are conflicting principles
that would apply to any prospective challenge to pandemic rationing. First, the use of
professional or expert opinions and technical specifications are indicators of ‘operational’
decisions.399 As priority groups for resource allocation during a pandemic are set based on
scientific evidence of effectiveness and vulnerability, these appear to be ‘operational’ indicia.
At the same time, rationing resources are by definition questions of resource allocation,
determined by weighing competing economic, social and political factors, suggesting they
are ‘policy’ in nature.
In Eliopoulos, the West Nile Virus response plan was found to be vague and if
anything policy-based, leaving most ‘operational’ decisions to local boards of health. The
plaintiff’s allegations also centered on very broad policy issues such as failing to give the
health of residents highest priority, failing to control the mosquito population, and failing to
warn citizens.400 The Ontario Court of Appeal concluded that the plaintiff’s allegations,
“relate to issues of public health policy, the establishment of governmental priorities, and the
allocation of scarce health care resources, not the implementation of a specific health
promotion or prevention policy at the operational level.”401 In distinguishing Just and Brown
(both road maintenance cases) the Court held: “[d]eveloping an appropriate policy to control
399
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… the spread of an infectious disease across all of southern Ontario bears little similarity to
implementing a specific policy for the maintenance and repair of public highways.”402 The
issues are clearly broader and subject to far more uncertainty (such as epidemiology,
quarantine, etc.) than simple road maintenance plans.
Thus, governments would be subject to scrutiny for how rationing is carried out:
whether and how priority groups are administered, verified and enforced. As was stated in
Just, “once the policy decision to inspect has been made, the Court may review the scheme of
inspection to ensure it is reasonable and has been reasonably carried out in light of all the
circumstances, including the availability of funds, to determine whether the government
agency has met the requisite standard of care.”403
In pandemic response plans, the majority of public health response powers are to be
operationally exercised at the local level. For example, Toronto Public Health would be
responsible for administering immunization clinics. Likewise, the rationing of ventilators
would depend on individual hospitals’ surge capacity plans. But, the overall direction for
rationing and the setting of priority groups is to be done by higher standards in order to
ensure uniformity and fairness in the distribution of scarce lifesaving resources. It is expected
that priority group settings of the provincial or federal level will be followed. Thus,
‘operational’ liability is left to lower tier jurisdictions; it is up to the local boards of health
how to abide by the priority groups or how to verify individuals’ membership in such groups,
as ‘operational’ decisions.
Further buttressing the view that operational control of public health responses does
not rest with the provinces, the Campbell report on SARS notes that local health boards have
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significant autonomy. The report states: “[i]t is easy for the province to set minimum
standards on paper, but difficult to enforce them on the ground when public health services
are paid for and controlled by the municipality either completely or on the present 50-50
basis.”404 Furthermore, the few, “elements of provincial influence are indirect and give the
province no daily operational or administrative control over the local Medical Officer of
Health or the local health unit.”405 This is reflected in the Court’s judgment in Eliopoulos:
“under the HPPA, local boards of health … bear primary operational responsibility for the
implementation of health promotion and disease prevention policies.”406
It seems unlikely then that the issuance of rationing guidelines by upper-tier
jurisdictions would be considered ‘operational’. Certainly at the federal level no concrete
actions are mandated or required, and most operationalization of federal policy (including
implementing sequencing guidelines) is left to lower tier jurisdictions. Likewise, the
provinces recommend priority groups (using the federally-agreed upon guidelines) but in
most instances leave it to local boards of health (and hospitals as the case may be) to
implement those decisions, including administering immunization centers and developing
procedures for verification of priority group status.
Even if liability cannot be found against the province for rationing decisions, there
remains potential for recovery. As the Court in Williams noted: “this result does not leave the
plaintiff without a remedy if she can show that she suffered harm as a result of negligence at
the operational level on the part of those responsible for the application and enforcement of
the Directives; namely, health care facilities and heath care professionals.”407 Therefore, hope
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may lie for potential claimants against local health boards and others if they fail to properly
implement ‘policy’ decisions. Determining whether that is the case may be a steep challenge.
In sum, the legal quagmire that is the policy/operational dichotomy makes it
extremely difficult to predict the outcome of such analysis on pandemic rationing
guidelines/protocols. Fortunately, existing case law suggests such analysis will be largely
avoidable, as courts instead cloak public health responses in immunity through a finding of
insufficient proximity to ground a private law duty of care.
4.4.2.

Standard of Care

In the unlikely event proximity is found owing from government entities to individual
persons, creating a private law duty of care, and that duty is not negated by policy concerns,
the question remains as to whether there was negligence insofar as the standard of care was
breached.
A standard of care inquiry would seek to determine whether governments’
implementation of policy decisions was reasonable and proper in the circumstances. There is
not an absolute duty of care on the government, merely one of reasonable care.408 Did the
government exercise reasonable care and skill in fulfilling its’ policies?409 In other words,
“[t]o avoid liability, the government agency must exercise the standard of care in its …
[actions] that would be expected of an ordinary, reasonable and prudent person in the
circumstances.”410 This often involves a consideration and balancing of several factors
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including, “the likelihood of a known or foreseeable harm, the gravity of that harm, and the
burden or cost which would be incurred to prevent the injury.”411
In determining the standard of care, courts can consider, “external indicators of
reasonable conduct, such as custom, industry practice, and statutory or regulatory
standards.”412 The latter may be particularly germane to rationing if care and treatment
standards are set by regulation. However, as with professional college guidelines, they are
not absolutely determinative of the standard of care. As the Supreme Court has held:
The fact that a statute prescribes or prohibits certain activities may constitute evidence
of reasonable conduct in a given situation, but it does not extinguish the underlying
obligation of reasonableness … [t]hus, a statutory breach does not automatically give
rise to civil liability; it is merely some evidence of negligence … [likewise] mere
compliance with a statute does not, in and of itself, preclude a finding of civil
liability.413

Thus, acting in consonance with legislative or regulatory standards does not preclude
a court’s jurisdiction to find the conduct unreasonable and therefore a breach of the standard
of care. However, regulatory standards may still inform courts’ decision-making such that
otherwise negligent actions would be held to be reasonable.
In a case where a policy decision has been made that constrains those implementing
it, their actions will only be investigated on how they conducted themselves given those
limitations. As the Supreme Court in Just wrote:
[O]nce the policy decision to inspect has been made, the Court may review the scheme
of inspection to ensure it is reasonable and has been reasonably carried out in light of
all the circumstances, including the availability of funds, to determine whether the
government agency has met the requisite standard of care.414

On its face then it seems that the standard of care owed by the government is similar
to that of individuals. Such an interpretation would be incorrect. The government has far
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greater responsibilities than an individual, and therefore the skill and care it applies to each
small element of its duties may be less than that of an individual, particularly considering the
government’s budgetary constraints. But, the government must still act reasonably in the
circumstances. The judgment in Just is instructive in this regard:
[T]he standard of care imposed upon the Crown may not be the same as that owed by
an individual. An individual is expected to maintain his or her sidewalk or driveway
reasonably, while a government agency such as the respondent may be responsible for
the maintenance of hundreds of miles of highway. The frequency and the nature of
inspection required of the individual may well be different from that required of the
Crown. In each case the frequency and method must be reasonable in light of all the
surrounding circumstances. The governmental agency should be entitled to
demonstrate that balanced against the nature and quantity of the risk involved, its
system of inspection was reasonable in light of all the circumstances including
budgetary limits, the personnel and equipment available to it and that it had met the
standard duty of care imposed upon it.415

The effect of budgetary decisions on the standard of care was also considered by the
court in Just:
[D]ecisions reached as to budgetary allotment for departments or government agencies
will in the usual course of events be policy decisions that cannot be the basis for
imposing liability in tort even though these political policy decisions will have an
effect upon the frequency of inspections and the manner in which they may be carried
out. All of these factors should be taken into account in determining whether the
system was adopted in bona fide exercise of discretion and whether within that system
the frequency, quality and manner of inspection were reasonable.416

This is an important holding, as it retraces some of the court’s delineation of ‘policy’
and ‘operational’ decisions. From this statement, it seems courts are willing to separate truly
negligent ‘operational’ decisions – in that they fell below standards of reasonable care and
skill – from those ‘operational’ decisions that were substandard as a result of budgetary
decisions. The latter, even though negligent in other situations, are shielded from liability
because they are predicated on financial constraints or scarcity.
If one is to extract the above reasoning and apply it to prospective pandemic rationing
suits, it seems local boards of health may not be found to have violated the standard of care
415
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in their ‘operational’ decisions (implementing the rationing priority groups) because of the
context of those decisions. They would be able, at least theoretically, to point to supply
constraints and scarcity that forced them to act (or not) as they did. If budgetary constraints
are sufficient to immunize actions from liability, it seems logical that actual physical scarcity
as a result of supply problems or spikes in demand would similarly insulate ‘operational’
activities of governments. Therefore, in the event a private law duty of care was found owing
from governments to individual plaintiffs, it is unlikely that a negligence suit would survive
the standard of care analysis.
4.4.3.

Damages

As Dickens notes, “negligence is actionable only when the plaintiff has suffered
damages, or injury.”417 In cases of pandemic rationing, the guidelines or protocols would
likely have resulted in the plaintiff being denied care. But the denial of care must lead to
some physical damage (perhaps morbidity or mortality). For example, if an elderly woman
was denied care because of the negligently created or implemented rationing policies and
dies as a result, her estate could bring a claim in negligence against the government body in
question. If there is no damage, there can be no claim. A further analysis of damage
(including non-physical damage) is unnecessary given the likely outcomes of the foregoing
duty of care and standard of care analyses.
4.4.4.

Causation

If a plaintiff is somehow successful in establishing they were owed a private law duty
of care by the government, the government failed to act in accordance with the standard of
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care, and they suffered harm, the final dot must be connected – their harm must be proven to
have been caused by the defendant government. The Supreme Court has held that in cases of
government liability, the traditional tests for causation are to be applied.418
The “but for” test is the traditional test – but for the negligent conduct of the
defendant the plaintiff would not have suffered injury.419 The Supreme Court of Canada has
held that a “robust and pragmatic” approach to causation should be applied by trial courts,
sometimes permitting inference of causation.420 This essentially becomes an inquiry founded
on ordinary common sense.421 Furthermore, if there are multiple defendants all of whom
contributed to the harms suffered by the plaintiff, the test is modified to the substantial or
‘material contribution’ test, with liability to be apportioned justly thereafter.422
It is likely causation will be extremely difficult for an individual plaintiff to prove, as
at the implementation of policy there could be numerous factors that caused the alleged
harm. For example, in rationing ventilators, the plaintiff would have to prove on a balance of
probabilities that the government-imposed triage protocols resulted in the patient’s injury
(likely death). This could be challenging since the protocols and priority sequences are
designed with the goal of minimizing mortality and morbidity – those who are most likely to
suffer harm from the pandemic (or benefit most from the resource) will be in the priority
group. A patient would be excluded from ventilator use because they are unlikely to survive
even with the resource. Therefore, the injury caused may have occurred notwithstanding
receipt of the resource (which we assume was denied negligently or on a substandard basis).
Therefore, causation presents yet another hurdle to a successful private law claim.
418
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4.5.

Suing Hospitals & Physicians
While governments have been, and likely will continue to be, the focus of any tort

lawsuit in public health emergencies, hospitals and physicians may also find themselves
defendants if rationing results in the provision of negligent or substandard care.
Hospitals can be found vicariously liable for negligent actions of staff. However,
substandard care provided by independent physicians operating within a hospital will not
result in vicarious liability. Hospitals may also be directly liable to patients for providing
inadequate facilities or incompetent staff, but not for specific levels of treatment.
Physicians are clearly liable for malpractice, and the standard of care is that of a
reasonably prudent practitioner in like circumstances. Courts have been unwilling to accept
cost containment concerns as a defense for the provision of substandard care or denial of care
– physicians owe their duties to their patients, not the financial health of medicare. Courts
have been more lenient in cases where the resource in question was actually scarce, excusing
liability if the defendant performed to their best ability with what they had. This is instructive
for prospective liability as a result of pandemic rationing, as the resources are actually scarce,
with direct and foreseeable consequences if inappropriately depleted. These issues will be
further explored below.
4.5.1.

Hospitals

Aside from governments, hospitals may also be sued in tort on the basis of direct or
vicarious liability. While most relevant cases are concerned with failures of medical staff,
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hospitals have control over the conditions that may cause or contribute to those failures and
thus there is potential for liability.423
Hospitals owe several direct duties to patients such as maintaining competent staff,
providing proper supervision, maintaining adequate facilities for safe care and establishing
safe policies.424 The direct corporate liability of hospitals can be summarized as:
A hospital has an obligation to meet standards reasonably expected by the community
it serves in the provision of competent personnel and adequate facilities and equipment
and also with respect to the competence of physicians to whom it grants privileged to
provide medical treatment. It is not responsible for negligence of physicians who
practice in the hospital, but it is responsible to ensure that doctors or staff are
reasonably qualified to do the work they might be expected to perform.425

But courts have held that hospitals do not owe patients a duty to provide a reasonable
standard of treatment.426 In the leading case of Yepremian, decided by a full panel of the
Ontario Court of Appeal, it was held that while a hospital owes a duty to provide staff of
reasonable competence or skill, it is not liable at common law for a non-employee
physician’s negligence.427 As Arnup, J.A. writing for the majority stated: “[b]eyond doubt a
patient admitted to a hospital expects to receive not only accommodation but also competent
medical care.”428 He then went on to conclude that despite the public’s understanding, the
hospital does not actually have a direct obligation to provide care, only to staff the institution
with competent to persons, who in turn provide care.
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Hospitals can also be vicariously liable, arising automatically from the negligent
actions or omissions of their employees performed within the scope of their duties.429 As
most hospital-employed physicians are considered ‘independent contractors’, this is a far
more relevant consideration for nurses and other healthcare professionals.430
What is not clear is if hospitals become liable by virtue of ordering physicians to
comply with certain policies or procedures using the powers outlined in Chapter 3. The
Supreme Court has held that there is a legal duty on physicians to follow institutional
policies.431 However, it seems on a plain reading of the jurisprudence that if a physician
complies with a policy or guideline, and that compliance then results at trial in a finding of
substandard care, the hospital will not be liable as they did not provide the allegedly
negligent care. As was enunciated by Arnup, J.A. in Yepremian, the unique status of
independent physicians means that the hospital per se does not supervise a physician’s
treatment and care of patients so much as a physician’s peers do – the medical board and
chiefs of staff/service.432 Therefore, it seems possible hospitals will avoid liability in such
cases as it will fall to the providing physician (so long as they are not employees). If they are
staff employees, then the hospital will be open to vicarious liability.
4.5.2.

Physicians

In addition to governments and hospitals/institutions, it is possible patients may pursue
tort remedies against physicians, claiming rationing led them to provide patients with
substandard care. For example, compliance with triage protocols may result in patients being
429
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removed from ventilator life-support even though the treatment has not been offered long
enough to definitively determine futility. Such abandonment of patients may be considered
negligence.433 Likewise, refusing to provide vaccines or antivirals to patients (in accordance
with priority sequencing guidelines) may be negligence if doing so was found at trial to be
substandard care.
4.5.2.1.

Standard of Care

The duty of care analysis in physician malpractice cases will likely be straightforward,
as physicians have been held to owe patients several duties, including a fiduciary duty of
trust and confidence.434 Inclusive in these duties is the duty of a physician to act in good
faith, loyalty, and confidentiality.435 Instead, the crux of the analysis will be the standard of
care and whether it was breached by the physician in question. The traditional standard of
care in Canada can be stated as follows:
Every health practitioner must bring to his task a reasonable degree of skill and
knowledge, and must exercise a reasonable degree of care. He is bound to exercise that
degree of care and skill which could reasonably be expected of a normal, prudent
practitioner of the same experience and standing.436

As can be seen, this standard of care relies substantially on ‘medical custom’.
Medical custom is not be confused with guidelines or professional standards promulgated by
the self-regulating health professions’. Instead, medical custom is a judicially determined
legal standard set on the facts of each case. As Dickens notes, this is a positive development,
preventing the professions from setting self-serving low standards.437 However, as Caulfield
and Robertson note, the development and reliance on clinical practice guidelines by self433
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regulated medical professional organizations is ‘legally significant’ for another reason:
“[t]hese guidelines are likely to play a increasingly important role in malpractice litigation, as
evidence of whether or not the doctor acted in accordance with the generally accepted
practice.”438 So then, guidelines of professional conduct are very instructive, but not
determinative in setting the legal standard of care.
Courts are also not strictly bound by medical custom in the determination of the
standard of care. Established jurisprudence provides courts can refuse to recognize accepted
medical custom as the legal standard in cases where common sense suggests that it is in fact
substandard. On the issue, the Supreme Court has stated:
While conformity with common practice will generally exonerate physicians of any
complaint of negligence, there are certain situations where the standard practice itself
may be found to be negligent. However, this will only be where the standard practice is
“fraught with obvious risks” such that anyone is capable of finding it negligent,
without the necessity of judging matters requiring diagnostic or clinical expertise.439

4.5.2.1.1. ‘Emergency’ or ‘Crisis’ Standards of Care
Many scholars and commentators have argued that ‘emergency’ or ‘crisis’ standards
of care should apply during an influenza pandemic.440 As Hodge and Courtney note,
“[p]rinciples of medical triage do not lend to easy determinations of what care is reasonably
due and owed when resources are scarce and no patient may receive optimal care.”441 They
argue that instead of best interests and traditional ideals of reasonable and prudent actions of
similarly-situated practitioners, a crisis standard of care should be based on actions consistent
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with the need to protect broader community health, as well as compliance with national or
local guidelines on allocation of care.442 The authors go on to suggest that non-compensable
harms to patients during a pandemic are sad and unfortunate realities, but communal interests
may take precedence, and a shift in the legal standard of care is necessary to accommodate
that.443 This is somewhat reflected in the Canadian Medical Association Code of Ethics
which provides that physicians owe certain responsibilities to society at-large. For example,
physicians are required to, “[r]ecognize the responsibility of physicians to promote equitable
access to health care resources,” and, “[u]se health care resources prudently.”444 However,
such an obligation has yet to be recognized in Canadian law and conflicts with the longestablished goals of tort law and legal duties of care being owed by physicians to their
patients and only their patients.
4.5.2.2.

Cost Containment

While no Canadian courts have to date considered issues of pandemic rationing,
judgments on the effect of cost containment on physician negligence are instructive. As
Timothy Caulfield notes, “[i]f individuals feel they have received inadequate care as a result
of cost containment pressure they are likely to want to blame someone and their physician, as
the bearer of the bad … news, is the obvious target.”445
In the context of the standard of care, the main issue that arises from cost containment
polices (or rationing/allocation policies generally) is whether a doctor can use these policies
as an "excuse" in defending a malpractice claim. It would have to be argued that the necessity
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of rationing should result in an adjustment of the medical custom.446 Caulfield notes that
courts are sympathetic in malpractice claims against physicians when resource constraints are
beyond the clinician’s control.447 In such cases, the standard of care may appropriately be
shifted downwards. That is the real issue – whether courts will grant a reduction in the
standard of care because of constraints in resources.
In the context of cost-containment rationing, Caulfield explores certain legal
principles that may accommodate such a reduction in the standard of care.448 First, the
‘locality rule’ holds that standards to which physicians are held should be those of physicians
in comparable communities. Basically, geographic circumstances or constraints should be
factored in. How can, for example, a rural practitioner be held to the same standard as a
physician at a large urban teaching hospital? This is germane to rationing in pandemics
where resources may be unevenly distributed across geographic areas due to varying demand
levels and supply/delivery constraints. However, as Caulfield notes, this rule has been
applied invariably in Canadian law and has minimal real impact on judicial decisionmaking.449 More recently, Dickens argues that the locality rule has been discredited.450
Notwithstanding the foregoing, the standard of care in rationing cases may still be
different based on geographic location. As Dickens posits, since physicians cannot be held
liable for not using resources (including skilled nursing services) when none are available,
there is invariably a difference in the standard of care between a large urban teaching a
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hospital and a small rural clinic as a result of resource disparities.451 The same may be true in
a pandemic where resources are simply not available in some areas.
Second, Caulfield notes the ‘respected minority’ doctrine may be used to defend
against negligence suits in situations of cost constraint. The doctrine holds that a physician
may not be held to have violated the standard of care if, even though they deviated from
medical custom, their actions conformed to respectable academic opinion.452 This rule is
designed to permit innovation in medical care, but not quackery or maverick physicians
(hence the ‘respectable academic opinion’ moniker). 453
Applying the doctrine to pandemic rationing, if physicians have legal authority to
make rationing decisions (and are not ordered to follow certain guidelines or rules), then if,
for example, a different but academically approved triage protocol is used, it may fall under
this doctrine. Likewise, and perhaps more relevant given hospitals’ institutional control of
triage protocols, the prescription of antivirals for prophylaxis may be defensible given the
substantial academic literature on its benefits, as opposed to guidelines that mandate
treatment-only uses. However, as Caulfield notes, courts may be hesitant to accept such a
defense, given that it necessarily entails a reduction in the legal standard of care.454
In contrast to the above defenses which act by lowering the standard of care,
Caulfield presents a different option in cases of cost containment: acknowledging substandard care has been provided (and thus not reducing the standard of care), but proffering
mitigating circumstances (in our case, the scarcity and reality of a pandemic).455 This
‘economic excuse’ as Caulfield terms it, could be analogized to a ‘pandemic excuse’ for our
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purposes. In claims that may occur as a result of pandemic rationing, courts would not need
to lower the general standard of care, but simply dismiss the claim by acknowledging the
unique and care-constraining circumstances of a pandemic.
However, Caulfield goes on to acknowledge several limitations to the ‘economic
excuse’ or ‘pandemic excuse’ doctrine that make its use virtually impractical. First, such a
doctrine requires courts to intervene in matters of social policy, to the detriment of individual
claimants whom the entire private law justice system is predicated on.456 Second, in order to
prove or counter the pandemic excuse argument, significant evidentiary challenges would be
faced, requiring disclosure that neither party may have control over.457 Finally, the doctrine
may place too great a burden on individual plaintiffs, counteracting one of the core tenets of
the tort system – compensation for harm.458
It seems therefore that courts are not yet willing to accept financial arguments as
sufficient to absolve physicians for not acting in their patient’s best interests. This may be
related to the fundamental purposes of tort law – compensating an innocent injured party.
But, as cost constraints are not true instances of scarcity, these holdings may not apply in
pandemics.
4.5.2.2.1. Budget Scarcity vs. Actual Scarcity
Cost containment is far different from the reality physicians and decision-makers will
face during pandemics. A key feature of clinical practice in a cost-contained environment is
that of choice (oftentimes to be more economically efficient). As Caulfield posits, “[c]ost
containment decisions are based on choice and not necessarily on the actual scarcity of a
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given resource.”459 It is possible then that the law rejecting cost containment as a defence to
malpractice, may not be as applicable in pandemics where actual scarcity reigns.
For example, in Bateman v. Doiron, the court dismissed an action for liability against
a physician and hospital regarding the allocation of emergency room specialists that resulted
in substandard care. The Court found that the defendants were doing their best with the
provided resources (hiring only part-time general practitioners).460 On the other hand, in Law
Estate v. Simice, the court rejected claims by the defendant physician that the pressure from
hospitals to constrain expenditures for the sake of the greater system was a defense for failing
to provide a timely and needed CT scan.461 In essence, the court found it deplorable that the
defendant’s judgment was inhibited by considerations of the economy of the health system to
the detriment the best interests of his own patient. The Court wrote:
[I]f it comes to a choice between a physician's responsibility to his or her individual
patient and his or her responsibility to the medicare system overall, the former must
take precedence in a case such as this. The severity of the harm that may occur to the
patient who is permitted to go undiagnosed is far greater than the financial harm that
will occur to the medicare system if one more CT scan procedure only shows the
patient is not suffering from a serious medical condition.462

The key distinguishing feature between these two cases is the difference between real
scarcity and financial or ‘illusory’ scarcity (as in cases of cost containment). In Law Estate,
the decision not to undertake the CT scan was based on financial concerns for the entire
healthcare system. However, that was not real scarcity – both money and the resource (CT
machine) were available. In contrast, in Bateman, the supply of emergency room specialists
was fixed – a case of true scarcity.
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If this difference can distinguish these judicial holdings, then it appears likely that the
findings in Bateman could apply to instances of pandemic rationing. The supply of antivirals,
vaccines and ventilators are fixed and constrained. Thus, it seems that decision-makers may
be granted deference so long as they act to the best of their abilities given the resource
constraints, even if that results in the provision of substandard care.
4.6.

Conclusion
As this chapter has shown, any negligence suits against provincial or federal

governments for harm caused by rationing decisions are prone to failure due to a lack of
proximity required for a private law duty of care. It is clear from past public health cases that
governments owe duties to the public at-large, but not to specific individuals or classes of
persons. In the event a legal challenge makes it past the proximity hurdle, difficulty will also
arise regarding the policy/operational dichotomy, as allocation decisions appear to be policy
and thus immune from liability. However, the implementation of rationing guidelines at a
local level may open local boards of health to liability if they are negligent in the
implementation, verification and enforcement of such guidelines.
Hospitals and physicians are similarly unlikely to be found liable in implementing
rationing guidelines. Hospitals do not owe patients a duty to provide non-negligent care.
Physicians, while owing a duty of care, would likely not breach the standard of care due to
contextual factors and actual, as opposed to financial, scarcity.
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Chapter 5
Conclusion
Pandemics are potentially catastrophic public health events. Supply constraints and
fear-induced demand necessitate the rationing of vaccines, ventilators and antivirals (among
other resources). The contentious nature of government-managed rationing raises the specter
of legal challenge by those excluded from receipt of lifesaving resources (if not already
deterred by difficulties in obtaining meaningful relief in reasonable time). However, the
certainty of success of those challenges is questionable, particularly in areas of administrative
and private law.
In the area of administrative law, challenges are likely to focus on jurisdictional errors
committed by executive actors. As a comprehensive review of the relevant public health and
emergencies legislation shows, there are ample statutory provisions delegating discretion to
order or control rationing. These include the supervision of medical practitioners, hospitals,
and the management of public health threats and other emergencies. Delegated actors have
wide statutory-granted discretion, but many of the delegated powers require conditions
precedent to exist prior to their exercise, as well as suffering from accompanying time,
geographic and procedural limitations.
Private law challenges on the other hand face greater hurdles, but offer compensable
remedies. Courts have been generally unwilling to find public health statutes as creating
private law duties of care for want of proximity. Even if proximity were somehow found to
exist, a jurisprudential desire to immunize policy decisions of government from tort liability
also presents a stumbling block. Furthermore, the law on the ‘policy’ versus ‘operational’
dichotomy is unclear, providing little predictive value for prospective private law challenges.
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Based on existing case law and indicia of ‘policy’, it seems likely that provincial/federal
setting of rationing or priority sequencing guidelines would be immune from liability,
whereas local health boards’ implementation and administration of those polices would not.
Negligence suits against physicians and hospitals, for alleged provision of substandard care
as a result of complying with rationing protocols, are equally unlikely to succeed.
Given the host of issues that may arise in legal challenges to rationing in the course of
a pandemic, it would be prudent for governments to take preparatory steps to minimize the
denial of lifesaving resources, or in the alternative, statutorily immunize governments from
challenge for such decisions, if so desired.
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